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REPUBLIC OF SOUTH AFRICA
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015537

In the matter between:

The Competition Commission Applicant

and

Air France Cargo-KLM Cargo Respondent

Panel : A Wessels (Presiding Member), M Mokuena (Tribunal
Member) and T Madima (Tribunal Member)

Heard on : 17 October 2012

Decided on : 17 October 2012

Order

The Tribunal hereby confirms the order as agreed to and proposed by the

Competition Commission and the respondent, annexed hereto marked “A’.

Presiding Member

A Wessels

Concurring: M Mokuena and T Madima



IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA
HELD. AT PRETORIA

OT Case Na: 42/GR/JULID

CG Case No. 2006MarZats

inthe matter between:

The Compeéittion Conmissisa. ‘ : Applicant

and:

AIR PRANCE CARGO-KLM CARGO Respondent

in re :

THE COMPETITIGN COMMISSION Applicant :

and :

LUPTHANSA CARGO Firet Resgardent

BRITISH AIRWAYS Pie Sétind Respondent i

SOUTH -AFRIGAN AIRWAYS CARGO :
iPROPRIETARYE LIMITED: Third Respondent :

AIR FRANCE CARGO-KLM CARGO Fourtly Responcent

ALITALIA CARGO Fifth: Resperidant

CARGOLUX INTERNATIONALSiA, | ; Sixth Respondent

SINGAPORE AIRLINES Seventh Respandent

MARTINAIR CARGO Eighth Respondent

CONSENT AGREEMENT BETWEEN THE COMPETITION COMMISSION, AIK FRANCE AND

KLM IM REGARD TO THE ALLEGED: CONTRAVENTION OF SECTION 4(1)ibyiyOF THE

COMPETITION.ACT, NG. 88 OF 1896 (AS AMENDED}

The Commission, Air France anc: KLi# hereby agrée that anplication be madé-to ihe Tribunaftor
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corifirmation of this Selfement Agresmenf as. en. order of the Tribunal in tarms of secilor

581 }(b) of the Competition Act, on the tarms set out more fully below:

te Definitions

For the purposes of this Settlement Agreement the following definitions shall apply:

44 “APKLIUF means Air Franes.KLM, a French société snonyme- duly fegistéred

and incorporated undér the laws of Franc, with its principal piace of business at’

alsk Shane AP KL Ae thSSeits.Creriee Se_-Ceitie AieptTs sop. Rents :
Patts-Chates Be callie Aipor,—trembiay on-rranes Ph ranse, AP Rote

hokding:company of. Air Frangeand KLidy

42, ‘Air france’ means Société Air Frarics, 4 Frefich saciéts adonyme. duly

registered and incerpotated under the laws of Frange with dis priidigal place of

busitiass ai: Parié-Charles De Gaalle Airport, Trembiay-en-France, France. Air

France is awholly owned sulisidiary of AFKLAE :

13 @ Gafgo” means thé uni

iioparalignie iri the iriternatlonal ait catgo-sei

(ported. division within. Al France,

1.4. "Gammission! means the Competition Gommission of Sout Afficd, a statutory

body established iri tennis of section, 19 of the ComipelitionAck with ite Srincibal

place of businéss at ft Floor, Mulayo Building (Block C), the vif Campus; 77

Metnifies Street, Surinyside, Pretoria, Gauteng;

4.5. “Commissioner” means fhe Comifiésioner of the Cofnmission, appdinted ih

termsof seston 22 of the CoimpetitionAct: i

4.6 “GompeditionAc# means-the Compatition Ack, No 88 of 1888 {as amended}:

1.7. “Compiaint’ means the complalfit’ against the Résponitlents initialed by the

Soittiisbioneront 27 Marcel 2008, in teins of section498 uf the Competition Act;

under case number 2008Marz245;

18 “Compiaint Refervaf ieans the Commilsion's referral of the Comptailit & he

THbural on 7 July 2048, onder case number 4270 R/duldG,

49 "Daye means calendar daysi



“KLAR means. KLM NY, a company duly registered and ihoorporafed under the

laws of the Netherlands, with its principal place of business ‘at Schipol Airport in

Amsterdan:. KLid is 4 wholly owned subsidiary ofits holdirig company AF-KLM

“Liu. args” means the, unincorporated division within KLM, responsible for fis

operations Inttie iniémationdl air cargo seclos

“Lufifidnes’ Means Lulthansa Carga AG, a cdiripany duly registered and

incorporated under the laws of Germany, with ts ‘principal platé.of business at

Frankfurt Airport, franktet, Getmany, Lufthanse's a wholly owned subsidiary of

Devische Lufthansa AG:

443.

41.44.

4.46:

447

4.48.

“parties” ieans, collectively, the Commission, Ait France’ arielKEME

“Periad? for the purposes of the Soul African Proceedings only, means the

péridd fidin Febiuary. 2008 te ‘Novembér 20058;

“Prohibited Praoficés” wean the pradiiées prohibited by sectioa ACYDNT of the

Competition Aci.as described in paragrapht 3.4 of tlie Sefflement Agreament;

“the, South Aftican Proceedings” meace the comipefition law. proceedings ih-

South Aftic’, inflated uridér and.in teri of the Competition Agt.in relation to the

Complaint andthe Complaint Referral:

"Séitlemant Agreémen? medns this agréement, duly: signed and cohdlided

belwWeun the Parties: ‘

“Regpondents* means, collectively; Britlatr Ainways ple, South African Airways.

(Proprietary) Lintited, Air France Cargo, KL Cargo, Alitalia Cargo, Cargalirx

nal Siz, Singapore Aiviinds; Mariinsir Saige and: Lufthansa, being the

Firstio Eighth Respondents a8 citedin the Complaint Referal: ant

“Sipunal means the Competition Tribunal of Scully Altice; a statutory body

established in tenths of secfion 26 of the Compettiiin Act, with lis pritt

of busiriess at Grd Flodr, Mulayost

Sweet, Sunnyside, Pretoria, Garteng.
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2. The Coriplaint

24 On 27 March 2006; the Commissioner initiated. the. Complaint under cass number

2006Mar22tS in respect of alieged prohiblied practices ih contravention of”

sedion 41 NB) of he ConipeiitionAst against the.Respondenks,

2.2. The Complaint was predicated én. allegations that the Respondents, bemna

aitlines involved ‘in, intér alla, rendering alr carge services into and ‘from Souih.

Afrca, erigagéd in restrictive horizontal practices. by diréetly‘or Indirectly fivtig

sisments of selling prices for cargo services.

23. The Complaint was based, inter-alia, on the following Corisideraations—

2.5.1. it was evident to the Commission from ihtsiviews' conducted and

information gathered that it. was' 4 cortimon’ practice arongst airlines

providing air freight of carga séivicéd, in vdliels. Ways, fo

corhmunicate: and: align Weir positics on He, chavging: df and/or

determination of levels of variolis surcharges

22. Ro was evident i the Commission fem. interviews: condubted and

iMfofmation gathered that a niimbérof meetings and otf:

discussion took place: whefe various surcharges were discussed aficd

certain decisions taken-which were subsequently implemented in the

market:

3. The Commission's findings udon comptetion of its investigation

3.4. Upon. completion of is fnvastigation Ihte the Complaint, the Corhinissfon found

that Air France. Cargo’ and RLM Cargo had engaged ih Prohibited. Practices as

described below -

Air France Cargo

3.4.4 Alt Franee Cargo, at. headquarters level, by way of telephone. calls-or

e-inalis, wit ls. corfetiiors, maine fumhease, erigagdd in

discussions, and exchanged and confirmed Information on. the

movement. of air cargo fuel surcharges, wih the purpode of



u
a

confinning and coordinsitirig the applicdtion. of the fusl’ surcharges:

délerfined under thelr resbectlve sirchargé metnddelogies.

” Lufthenga coortinated these discuesions: and information-exchanges

of. thé movement of air cargo fuelsurcharges.

Thé discussions and irictmation exchanges oocurred hetween

February 2000 and Ocldber 2005 witht thé exception of the period

belween December 2004 and April 2002, when Air France Cargo had

unilaterally droppedits fuel surcharge.

The discussions and itfcrmation exchanges were intended to montior

fuel surcharge increases formulated by the alr cargo carriers. under

iheir respective surcharge methodalogias.

KLM Carga.

B46 KLAs Cargo, at headquariers level, by way of telephone calls or o-

mails with fs competitors, mainly Luttharisa, engaged‘in disctissions;

ahd exchanged ahd confirmed: information on the movement of

infemiational air cargo fuel surcharges, mosily fo: confitm and

sdordinate the aplication of the: fuel surcharges: determined under

their- respective surcharge methodologies, Lufthansa coordinated

these discussions. aid infortialion exchanges. oi the movement! of

intermalional air carge fuel surcharges, The discussions and

information, exchanges: occurred beiweer: Febmary 2000 ara

Novernber 2005,

The discussions and infommdtion exchanges ware mostly 4 for of

monitoring fuel surcharge increases fotmuldied by the alr cargo

eatriens under thelr respeolive surcharge

The. Commission conchided that the odmduct desclied. above contravenet!

seaticn 4U(biG) of the Competiffon Act,



a, Adnilssion of Llability

For ihe purpases, of these proveedings, Air France and KLM adimit that they engeged in

the Prohibiied Practices in. contravention of section 4¢1}(b)(i) of the Carmpetition Aci, a8

set out inthe Commission’s findings in.paragraph 3 above...

4, Agreement canceriiing cerducfof the Respondent

5.1. Air France and KLM agree that they shall not erigage ih the Prohibited Practices

in contravention of section 4(4){b)}) of the CompetitionAct:

$2. Ar France aid KL nave already initiated a competition law compliance

program, With cosporate govérante, designed 1. erislire that their eniployees.

and-direstors are informed of and ecorniply with thelr obligaiions under competition

faw ahd the provisions of the Compefifion Act and are monitored) in: their

compliance with Such obligations. &.copy of this prograrnmne shallbe subrritted to.

the Commission wilhin 99. dajs of the confitniaticn of this agfeement as ani order

of the Friiunal, .

6 Future Gohduct :

84. Air France Caiga and’ KLAt Cargo have’ alféady ceased engagitig: ih the

Probibited'Practices: and Air France and KLA¢ undertake.

BAL to refrain from angaging. in- condict that. amodnis to directly or

indirectly fixing a purchase-of séfling pride ot ahy tatlig condition.ih’

sonttaverrtion-of seetion 4(1}()Q) of he Conmpelitian Adi and

G42. to. make: all reasonable efforts td co-operate with the Commniséion in

its. ongoing. investigation of the alr cargd shines sector and any

subsequent prosecution of the olher Aeapondents.tn the Complaint 7

. This ccoperalion inciutles, without limilation, the provision

of eviderice, documeritary and‘ oral, periaiting to te contraventions

dbtelled in this Seivarnent Agreement and the provision.of wiinésses ;

to.tesiify to this. contivet in pricesdings before the Trfiunel: arising i

“from the conduct contemplated in the Complaint and-the Complaint :

Referral.
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8, thie penalty shalt be paid into_the_Commiidston's_bank accountthe dotalis-of

Administrative Penalty

7A. In termé of sections 58(1)(a){i), 59(2) and 89/3) of the Competitinn Act, Air

France arid. KEM ate lable to pay administrative penalties.

7.2 The Padies have agreed that Afr France and KLM should, collectively, pay an

administrative. penalty in te amount of €4 896 525 fone millon: eight hundred

and Sixteari thousand; five fundred-and twenty five Eufos) at the ruling. exehange

rate on the date of signature of this Setflement'Agréement by each of Alt France

and EM.

Which, dre ds follows:

Name: The Gompeliiion Commission Fees Account

Bank: Absa Bank, Pretoria

Account Number! 4050778576

Branch Godé: 323 G46

74, The administrative penally will bé pald by. Ajc France and KLM wilfiin si months

cf the date of confirmation of this Sellement’ Agreement as an order of the

‘Fhibimal.

7.5. Tse Coshmissior will pay these surs.inte the National Revenue Fund irtterns.of

Section 59(4)of the Competition Aci.

Full and Final Setflement

This Séeilement Agreement, upen coniiriation.as & consent ordar by the Triiunal; is

entered ito in fulk and final settiement and concludes. all proceedings between the

Commissian and: Air Freee Cargo and KLM Cargo relating to any alleged

contravettions by AirFfrahde Carga and KLAPCaige. of the Compelilicn Act that are the

subject. of the ‘Conirniasion’s investigalion under case number 2008Mar2748 and ile

referral t the Tribunal under case number 42/CRyA R10,



dat Keo on the 2-| day of Nos il 2012

Mrlidan ‘arc Bafdy
Geprerat Cotiasel, Air France

Dated and signed at Amstelveen onthe 27 day of ort 2042

Mr Eric Swaine

Chief Financial Officer, KLM

Bated and, sighted vaAmetelveen.on the 2 day of Findvit. 2A
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Mes Bakfa Fai+ Koppeh la

iéd at ypthe! S say of Uhint 2012
Mr Shan FY mituruth
Commissigner 'Compaiiiidd Commission


