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Decision and Qrder

Infroduction

1. This case concerns two complaint referrals brought to us by the Competition
Commission against Pioneer Foods (Pty) Ltd, known as the Western Cape complaint
and the National complaint, in which Pioneer’s bread baking divisions, Sasko and Duens,
are alleged to have formed part ofi bread manufaciurers’ cartels that fixed prices and
divided markets. The Commission aileges that Pioneer Foods had contravened sections
4(1){b)(i) and (ii) of the Act.

History of the case

2. In December 2006 the Commission received information of an alleged bread cartel
operating in the Western Cape. Following a preliminary investigation the Commission
initiated a complaint against Premier Foods (whose bread brand is Blue Ribbon), Tiger
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Brands (whose bread brand is Albany) and Pioneer Foods (whose bread brands are
Sasko and Duens), all of whom aliegedly had been involved in a bread cartel. This will
be referred to as the Western Cape complaint.

3. During the Commission’s investigation into the Western Cape complaint Premier Foods
applied for leniency indicating to the Commission its willingness to fully co-operate with
the Commission on its role in the bread cartel. It disclosed to the Commission that
Premier Foods (‘Premier’ or ‘Biue Ribbon'), Tiger Brands (‘Tiger’ or ‘Albany’} and Pioneer
Foods ('Pioneer’ or ‘Sasko’) had been operating a bread cartel in the Western Cape by
fixing selling prices and other trading conditions.

4. Premier aiso revealed that a bread cartel had operated in other parts of the country and
. that they had also entered into agreements which involved the division of markets by
allocating territories. Based on this information the Commission proceeded fo initiate a
second investigation into the allegation that a bread cartel operated in other parts of the
country. This will be referred to as the national complaint.

5 On 14" February 2007 the Competition Commission referred the Western Cape
compilaint against Tiger Food Brands Ltd t/a Albany Bakeries and Pioneer Foods {Pty)
Ltd t/a Sasko and Duens Bakeries to the Tribunal. The national complaint against
Pioneer Foods (Pty) Ltd and Foodcorp (Pty) Ltd was referred to the Tribunal on 6" May
2008.

8. After filing its answering affidavit in the Western Cape complaint referral Tiger
approached the Commission with a view to negotiate a consent order agreement. In
doing so it not only provided the Commission with evidence on the bread cartel but also
conducted its own internal investigation into the aliegations, which it found to be true. On
28" November 2007 the Tribunal imposed a fine of R 98 874 869.90 on Tiger Brands for
its role in the bread cartel.” Pioneer however, at that stage, denied that it was involved in
a Western Cape cartel and therefore remained as the only respondent in the Western
Cape referral.

| 7. Foodcorp, cited as second respondent in the national complaint, subsequent to filing its
answering affidavit also proceeded to enter into a consent order agreement with the

Commission. On 8" January 2009 the Tribunal confirmed the consent order between the
Commission and Foodcorp and imposed a fine of R45 406 359, 82 on Foodcorp.?

' This represents 5.7% of its turnover from baking for the financial year 2006.
% This represents 6.7%of its turnover for baking operations for the financial year 2006.



Pioneer also denied its involvement in this complaint and thus remained as the only
respondent in the national complaint.

8. On 6" January 2009 the Tribunal, on application by the Commission, consolidated the
two complaints for purposes of hearing. The application was not opposed by Pioneer.

9. The Tribunal, on 3™ April 2009, also heard two interlocutory applications brought by
Pioneer, one for further and better discovery and the other for further particulars for trial.
The Tribunal dismissed the application for further and better discovery after it found that
the Commission was entitled to claim litigation privilege in Tribunal proceedings and that
the statements by Premier, made in the Western Cape referral in the course of its
leniency application, fell within that privilege. Pioneer also requested further particulars in
respect of each of the meetings and phone calls mentioned in both referrals, which was
also denied. The Tribunal held that Pioneer's demands for greater particularity would be
met when the witness statements were filed prior to the commencement of the hearing.

10. The hearing commenced on 15" June 2009 and was argued before the Tribunal on 9
September 2009. Several witness statements were filed by the Competition Commission.

However only the following witnesses were called to present oral evidence:®
11. In the Western Cape complaint:

! 1) Terrence Lavery, Regional Director of the Eastern and Western Cape at Premier
Foods

2) David Michael Donovan, Cape Regional Sales Manager at Premier
3) Graham Ford, Regional Operations Manager: Informal Trade at Premier
12. In the Nationai complaint:
1) Willem van der Linde, Customer Service Manager for inland regions at Premier

2) Elmarie, Pieterse, manager of Premier's Blue Ribbon bakery at Potchefstroom in
North West.

13. Pioneer Foods filed four witness statements but elected to call only:*

® Witness statements were also deposed to by: Mr William Francis and Mr McCabe, both of Tiger Foods.
“The remaining witness that deposed to statements but did not give evidence in chief were: Hendrik Wilhelm
Holtenbach and Jacob Patience



1) Andries Chari Goosen, General Manager of Sasko Bakeries at Pioneer Foods

2) Prof Johan Willemse, Agricultural Economist, expert witness for Pioneer

industry Background

14.

15

16.

17.

The bread industry was extensively regulated until 1891. Through legislation a quota
system was established, product specifications such as weight, height and width per loaf
were prescribed, prices were set and volumes and distribution areas for each producer
determined. There were approximately 370 bakeries country wide which inciuded the
four largest national bakeries and smaller independent brands.

In this regulated context regular meetings took place between bread producers largely,
although not exclusively, under the auspices of the Chamber of Baking, to whom all of
the bakers belonged. Various issues were discussed including producers encroaching on
each other's allocated areas and producers exceeding their volumes and the
compensation that those violating the agreements were obliged to pay. Production
issues such as the supply and quality of ingredients as well as labour issues were also
discussed. A culture of co-operation and information sharing on prices, volume and
market allocation was thus entrenched in the industry over many decades.

After deregulation the interaction between bread producers continued with regard to
common issues such as labour and missing bread crates. The Chamber also continued
as a legitimate forum for sharing information on the industry where issues 'such as
deliveries of wheat, quality of wheat, unscrupulous bakers and security concerns were
discussed freely and legitimately. However, the admissions made by the leniency
applicants and by those who entered into consent orders with the Commission revealed
that those parties had also continued, sometimes through auspices of the Chamber of
Baking as well as through other less formal forums, to engage in cooperative interactions
in contravention of the Competition Act.

There are four primary bakeries that between them enjoy a market share of between 50-
60% of the domestic bread market in South Africa:

1) Blue Ribbon Bakeries owned by Premier Foods Ltd

2) Albany Bakeries owned by Tiger Consumer Brands Ltd



3) Sasko and Duens® Bakeries owned by Pioneer Foods (Pty) Ltd
4) Sunbake Bakeries owned by Foodcorp (Pty) Ltd

18. The four primary plant bakeries are all vertically integrated, that is they mill their own
wheat and use the flour in their respective bakeries to produce bread. Wheat flour is the
main ingredient in bread and represents approximately 41% of the cost per loaf of bread.
The bakeries’ bread recipes are in essence similar since they contain the same
ingredients.® The costs of operating a plant bakery are also comparable, as are the
costs of distribution which is mainly driven by fuel prices. The bakeries’ Input costs —
essentially comprising wheat flour, fuel and labour - are therefore similar and are subject
to the same price fluctuations. Pioneer avers that bread is a very low margin business,
operating at a net profit of between 2 - 4%.

19. The remainder of the market is served by smaller independent bakeries of which, avers
Pioneer, there are approximately 4000 including stand alone, in-store and franchise
bakeries.

20. Customers are divided into the large retail groups’, such as Shoprite/Checkers, Pick 'n
Pay and Spar, the general trade such as spaza shops, cafes and smaller retailers and
the “resellers”, the independent distributors and agents briefly referred to above.

21. Although bread can be transported over large distances the primary plant bakeries each
divide the country into different geographical sub-regions in which bread is distributed. In
the case of Pioneer Foods the regions are divided as foliows:®

Gauteng 18%

® Duens was Bokomo’s bakery division in the Western Cape before it merged with Sasko in 1997. Sasko
decided to keep the Duens brand name because it is a strong brand in the Western Cape.

® pioneer has 32 different kinds of bread products, for instance standard bread, English pan loaf, speciality
toaves and sandwich loaves, etc.

" The three large retailers purchase approximately 25 - 30% of all plant bakeries’ production and are the
largest single bread buyers in South Africa.

® According to Picneer, Tiger and Premier use the same geographical sub-regions in their business madels.



22.

3.

Central (KZN, Free State,

Northern Cape)
Western Cape 46%
Limpopo® 42%

and Mpumalanga

Eastern Cape 50%

The plant bakeries set their prices nationally. Pioneer refers to its national price as the
PROO tist price’ and sells its bread to distributors and retailers at a discount or rebate off
the list price. The list price is therefore not the actual price paid by the customer. Once
the PROO list price is determined Pioneer, in common with the practice employed by its
competitors will inform its various retail customers of the change in price. Pioneer's
national sales managers, who are responsible for the actual bread pr%ceé for the national
key accounts, being the large supermarket chains, forecourts and convenience
franchises meet with the respective buyers of these important retailers in order to
communicate the price adjustment and, critically, to negotiate discounts before the nett
price is loaded on to the large retailers’ systems. Increases to the general trade
customers and distributors will be communicated per letter usually delivered together
with the bread.

Pioneer's bakery rﬁanagers are responsible for determining the actual bread price for
smaller customers, local supermarkets, convenience stores and distributors and will take
regional competition into consideration when determining the bread price. Pioneer
allows its bakery managers to discount off the fist price by up to 15%. Beyond that they
need approval of one of the two national sales managers, Hendrik Hollenbach for the
inland region and Gerhard Louwrens for the coastal regions. [f a discount exceeding

° Pioneer’s market share in Limpopo is 70%.
1% pioneer uses a bread costing system that is driven by input costs.



30% was contemplated then the authority of Mr. Charl Goosen, the General Manager of

Pioneer’s baking division, Sasko Bakeries, was required.

24. Sasko sells approximately 10% of its total bread sales to independent bread distributors,
also referred to as agents."” Sasko sells bread to the agents either on cash or credit at a
discount off the PROO list price. The agents then re-sell to the informal market. The
discount is determined by the value of the purchaser to Sasko taking into account factors
such as location, daily sales volumes and transport. Customers may aiso earn a rebate
on their purchases over a period.

Relevant legisiation

25. We examine the Commission’s evidence in detail later but it behoves us to set out at this
! stage the relevant provisions of the Act and the guidelines provided to us by our courts

and courts in other jurisdictions to matters of this nature.
26. 1. Section 4{1}(b) of the Competition Act provides —
4, Restrictive horizontal practices prohibited

(1) An agreement between, or concerted practice by, firms, or a decision by
an association of firms, is prohibited if it is between parties in a horizontal
relationship and if -

(b) it invoives any of the following restrictive horizontal practices .

(i) directly or indirectly fixing a purchase or selling price or any

other trading condition;

(i) dividing markets by aliocating customers, suppliers,
territories, or specific types of goods or services”

* agents are something of an historical anomaly. During the political unrest in 1970 — 1980 Pioneer delivery
trucks could not enter townships. To circumvent this problem, agents would collect bread from bakertes and
distribute the bread to customers in the townships.



27.

28.

28.

26.2. Section 1(1)(ii) of the Act provides that ‘agreement’ when used in relation to a
prohibited practice, includes “a contract, arrangement or understanding, whether or

not legally enforceable.”

26.3. ‘Concerted practice’ is defined in sec 1(1){vi) as "co-operative, or co-ordinated
conduct between firms, achieved through direct or indirect contact, that replaces their
independent action, but which does not amount to an agreement.”

In South Africa, price fixing agreements and agreements to divide markets between
competitors are considered to be the most egregious offences under the Competition
Act. It is for this reason that the South African legisiature has sought to create a per se
offence under section 4(1)(b) and has recently introduced an amendment to the
Competition Act which intends to create criminal liability for persons participating in cartel

activity."

in American Natural Soda Ash Corp v Competition Commission,'® the Supreme Court of
Appeal set out the import of section 4(1}(b):

“It is clear from its juxtaposition with s 4(1)(a) that s 4(1)(b) is aimed at
imposing a ‘per se’ prohibition: one, in other words, in which the efficiency
defence expressly contemplated by sub-para (a) cannot be raised. The
reason for the blunt terms of sub-para (b) is plain. Price-fixing is inimical to
economic competition, and has no place in a sound economy. Adopting the
language of United States anti-trust law, price-fixing is anti-compefitive per se.
All countries with laws protecting economic competition prohibit the practice
without more. The fact that price-fixing has occurred is by itself sufficient to

brand it incapable of redemption.”"

Section 4(1)(b), as opposed to section 4(1)(a) defines the prohibited practices by
reference to whether or not an agreement contains one or more features set out in the
sub-sections of 4(1)(b) rather than by reference fo their effect in a relevant market.
Section 4(1)(b) constitutes an offence for which no justification grounds are admissible.
Once the Tribunal has found that an agreement or concerted practice between or among
competitors exists as contemplated in section 4(1)(b) that is the end of the matter. There
is no further enquiry as to the effect of the conduct on the market or whether it was

12 See provisions of section 73A of the Competition Amendment Act which has been signed into law but not
vet promuigated.

'3 [2005] 1 CPLR 1{SCA}

* par 37



justified or not. This approach is confirmed by the Competition Appeal Court and by the
[ 18

Supreme Court of Appea
“The Tribunal has found that once the conduct complained of is found to fall
within the scope of the prohibition that is the end of the enquiry. There is no
potential for a further enquiry as to whether the conduct is justified (an enquiry
of the kind that is envisaged by s 4(1)(a)), and evidence to that end is not
refevant and thus inadmissible. It is this finding that the Competition Appeal
| Court upheld; and it is clearly correct.”

30. In this case we are not concerned with the admissibility of evidence as was at issue in
the ANSAC case. Nor are we concerned with any justification grounds that Pioneer may
wish to advance . for there are none. All we are required to consider is whether the
alleged conduct of Pioneer's employees fails within the prohibition provided in section
4(1)(b)(i) and (ii). The Supreme Court made it abundantly clear that it is for the Tribunal
“to consider, in the manner and in accordance with such procedure as it may decide, to

what extent evidence may be admissible to establish whether the Ansac agreement falls
» 18

within the prohibition contained in s 4{1)(b)".

31. The attitude in other jurisdictions towards hard core cartels or conduct of the type
contemplated in 4(1)(b)(i) and (i) has been one of utmost repugnance. Cartels are
viewed as the most abhorrent anti-trust practices and have been described as a cancer
to competition and harmful to consumers and economic development -

“Fighting cartels is one of the most important areas of activity of any
competition authority .....Of all restrictions of competition, cartels contradict

| most radically the principle of a market economy based on competition.”"”

32. While fighting cartels is viewed as one of the most important areas of activity for
competition agencies globally, the ability of agencies to effectively do so is often
hampered by the difficulties pertaining fo the gathering of direct evidence. This is not
surprising given the nature of cartel activity. Competitors engaging in co-ordination
rather than competition tend to conduct themselves in secretive and stealthy ways;
meeting behind closed doors, ensuring that there is no paper trail, agreeing on signals

P e

® american Soda Ash Corporation and Another v Competition Commission and Others [2005] 1 CPLR 1 {SCA} at
par 37

*® par 60 :

Y Extract from Mario Monti’s opening speech at the 3" Nordic Competition Policy Conference in Stockholm,
September 2000 “Fighting Cartels - why and how?” Konkurrensverket, 2000.






