|
|
|

2017/2018

competitiontribunal

south africa

ANNUAL PERFORMANCE PLAN
(as amended and approved on 7 February 2018)

Competition Tribunal Annua! Performance Plan 2017-2018 as approved and amended 7 February
2018 1



Foreword

It is my pleasure to table the Annual Performance Plan of the Competition Tribunal (Tribunal), a vital
part of the country’s competition authorities.

Government’s central goal, namely to attain higher and more inclusive growth, in crder to create more
jobs, is encapsulated in the National Development Plan vision and the New Growth Path jobs drivers.

The Economic Development Department's strategic objectives are, inter alig, to

- to coordinate jobs drivers and the implementation of the New Growth Path strategy in
support of the National Development Plan
coordinate infrastructure development and strengthen its positive impact on the economy
and citlzens
promote productive investment, industrial financing and entrepreneurship

- promote competition, trade and economic regulation in support of job creation,
industrialisation and social inclusion.

All of these objectives benefit from the work of the competition authorities.

These strategic objectives are supported by a well-run Tribunal that promotes the objectives of the
Competition Act, a piece of legislation that has unusually strong public-interest elements included in
its pravisions.

The Tribunal aims to deliver well-reasoned competition decisions within the time frames set out in the
Competition Act.

| recognise that, as an adjudicator, the Tribunal’s agenda is largely driven by the cases brought to it by
the Competition Commission, making both its strategic outlook and annual planning subject to some
unpredictable etements.

The decisions of the Tribunal on public interest issues, particularly employment, continue to provide
clarity to businesses contemplating @ merger or an acquisition on their responsibilities towards
employees and the national development goal of growing employment and promoting inclusive
growth.

In the years ahead, as the country focuses on greater levels of ecanomic inclusivity, the work of the
competition authorities will grow further in importance,

The Tribunal has applied itself with integrity and professionalism, hallmarks that must continue to at
the core of the institution.

! have reviewed the Tribunal’s annual performance plan and | am satisfied that the Tribunal is taking
adequate steps to increase its institutional capacity to meet its challenges, both in terms of staffing
and the administrative systems it is choosing to adopt to improve efficiencies.
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| will provide the Tribunal with my support to ensure the implementation of its annual performance
plan 2017/18.

Yo Jost,—

Ebrahim Patel
Minister of Economic Development
Executive Authority of the Competition Tribunal
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Official sign-off

It is hereby certified that this Annual Performance Plan of the Competition Tribuna! for the period
2017 - 2018 was:

i) Developed by the management of the Competition Tribunal under the guidance of the
Accounting Authority — Mr. Norman Manaoim.

1)} Prepared in line with the Competition Tribunal's Strategic Plan for the five year period
2015/2016 - 2019/2020,

i) Accurately reflects the performance targets (as amended and approved on 7 February 2018}
the Competition Tribunal will endeavour to achieve over the period 2017/ 2018

Janeen de Klerk
Chief Operating Officer - Competition Tribunal

Signature:

Date: VV 7'/6 2-//5\0‘ 3

Norman Managim
Chairperson — Competition Tribunal

Signature: . /

Date: P / 02 /20 P

Ebrahim Patel

Executive Authority - Economic Development Department

Signature: W

-~
Date: ['; !L IZD lg
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Part A: Strategic Overview

1. Updated Situational Analysis

The Strategic Plan for the five year planning period (2015/2016 — 2019/2020) provides a detailed
description of the current situational analysis, including the performance environment and the
organisational environment.

The Strategic Plan was tabled in Parliament on 11 March 2015 and no significant policy shifts or
changes in the service-delivery environment have occurred that will warrant amendments to the
Strategic Plan.

The Competition Tribunal (hereinafter referred to as the Tribunal) is a small organisation with a
current staff complement of 21 (excluding the full-time Tribunal members) In addition we currently
employ five short term interns and two long term interns .

There have been no major changes to the situational analysis that need to be detailed in the Annual
Performance Plan (hereinafter referred to as APP) for the period 1* April 2017 - 31% March 2018.

The increase in the volume and complexity of matters brought before the Tribunal has resulted in the
need to increase capacity in the registry and case management divisions.

In addition the Tribunal has reorganised the responsibilities of administrative staff in order to increase
skills capacity in the finance division and allow the Chief Operating Officer to focus more on strategic
rather than operational management issues.

In November 2016 the two vacant Tribuna! member positions were filled with the appointment of a
full-time Deputy Chairperson and an additional part-time member.

The Tribunal and Commission have come to a short term arrangement to resolve their immediate
office space problems with an internal move which will free up more office space for both institutions.
A longer term solution is being considered as well.

2. Revisions to legislative and other mandates

In May 2016 Section 73A of the Competition Amendment Act came into effect. This section introduced
the imposition of criminal liability for directors of firms found guilty of cartel activity.

This legislative change may impact on the Tribunal’s operations because a criminal charge can only be
brought against an employee of a firm after a finding is made by the Tribunal against the employee’s
firm. This may mean that employees of a firm apply to be separately represented in Tribunal hearings
from the firm that employs them thus possibly prolonging hearing time in opposed cases.
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3. Overview of 2017/2018 budget and MTEF estimates
3.1. MTEF Estimates

The Tribunal’s budget (inclusive of capital expenditure) over the MTEF period (2017/2018 — 2019/2020)
is estimated to be R 153.81m.

Following the MTEF process that took place in July 2015 the Tribunal was awarded an additional
allocation of R 21.66m by EDD to its baseline. As a result of this additional allocation the Tribunal will
be in a position to fund its budget over the review period as follows:

i) Economic Development Department {(EDD) grant funding of R 102.18m m for three years
i) Expected filing fee revenue of R 40.32m (assuming continued merger activity)
iii) Expected retained cash surpluses as at March 2017 of R 5.66m

The Tribunal is a small organisation and given fiscal constrains it operates on a tight budget adopting
a “no frills” approach in managing expenses.

The Commission is currently in discussion with the EDD with regard to changes to the mannerin which
filing fees are levied on merger parties. As the Tribunal in terms of an arrangement with the
Commission shares a proportion of these fees and an increase in filing fees will increase income
although the extent cannot yet be projected until the date and amount of the increase are
determined.

It is imperative to note that historically the Tribunal has only been able to balance its budget by using
retained surpluses. The escalation in the grant allocated by government for the MTEF period has been
applied using a straight line approach for all 4 years increasing the aflocation by roughly 5% annually.
This straight line approach was sufficient while the Tribunal was in the position to use retained
surpluses.

The additional grant of R 8.92m in 2017/2018 and R 12.74m in 2018/2019 is not required because our
budget is inflated, but because we can no longer rely on retained surpluses to fund shortfalls in
budgeted expenditure as we did in the past.

The retained surpluses held by the Tribunal have been drawn down year on year to fund budgeted
expenditure. This “drawing down” has been reflected in the MTEF/ENE submissions and
communicated in the Tribunal's Strategic Plan and APP annually since November 2010.

The MTEF submission made by the Tribunal in November 2016 {(and in prior years) reflects a shortfall
of R 4.06m to cover budgeted expenditure for 2019/2020.

The Tribunal has also indicated to Nationa! Treasury and the EDD that additional funding is required
for certain operational expenses over the MTEF period and that larger grant allocations should be
made to the Tribunal from 2020/2021 onwards as there will be no accumulated surpluses available to
bridge the funding gap.
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Annexure A provides a graphical representation of the historic funding and expenditure pertaining to
the Tribunal’s activities. From Figure 1 it is evident that the Tribunal’s expenditure has increased at a
relatively constant rate since its inception, however the grant allocated to the Tribunal has not and, in
fact reflects slower growth. The fluctuations in filing fees are clearly evident — once again posing
budgeting difficulty for the Tribunal as there is no certainty or clear trend with regard to this revenue
source.

Figure 2 indicates that although the number of cases fluctuates annually there has been a constant
increase in the number of matters heard over the period and hence we have had to increase our
infrastructure and service provision to meet this demand and thus the steady rise in expenditure.

Annexure B reflects the Statement of Financial Performance over the MTEF period included in the ENE
submitted in August 2016 while Annexure C contains a summarised version of the Tribunal's budgetary
requirements over the five-year planning period.

The budget has been drawn based on the consumer price index (CPl) of 6.2 %, 5.9% and 5.6%
respectively for the years 2018/2019 and 2019/2020 as recommended by National Treasury.

Cost of living (COL) adjustments for non SMS leve! staff are consistent throughout the MTEF period and
are set at 7.6% while those for SMS level staff, part-time and full-time Tribunal members are set at
4.4% for 2017/2018 and 4% annually thereafter

3.2, Expenditure Estimates
A detailed one-year budget for the 2017/2018 year is included in Annexure D.

As stated in the Strategic Plan 2015/2020 the Tribunal is an adjudicative body and hence reactive in
terms of the cases brought before it. It is therefore difficult to accurately predict the number of cases
to be heard annually, This means that budgeting accurately becomes difficult as many of the line
items are based on an estimated number of cases to be heard in that year. The net result is that
variances in actual expenditure as opposed to budgeted expenditure do arise.

In drafting the budget over the MTEF the Tribunal has given consideration to the main assumptions
listed below for the 2017/2018 budget and has then applied the adjustments indicated in Section 3.1
above.

Prior year expenditure — particularly with regard to operational expenses is reviewed to determine
whether expenditure in the future will follow similar trends. The Tribunal's budget is an operational
budget and is not programme/project driven and 58.44% of the budget is allocated to personnel
expenses (excluding fees payable to part-time Tribunal members).

The remainder of the budget is driven by expected adjudicative activity and specific training or IT
requirements year on year. As a result little reprioritisation can take place.

The main assumptions made in drafting the 2017/2018 budget are as follows:

i) The appointment of a more senior position in the Finance Division
i) The appointment of an additional resource in the Finance Division
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Xiii)
Xiv}

xv)
Xvi)

An escalation of 10% on the leasing fee charged by the dti from R 319.00 per square metre
to R 350.90 per square metre

7.6% cost of living increase for non-SMS staff, 4.4 % for SMS staff and Tribunal members
Provision for promotional adjustments of 2 % in the salaries of the secretariat staff
Provision for performance bonuses at an average 9 % of basic salary for secretariat staff
411 person days spent in hearings, preparations and decision writing by part-time Tribunal
members for the year {prior year was 405.50 person days)

The daily fee payable to part-time Tribunal members for attendance at
hearings/preparation and decision writing is budgeted at R 9 396.00 per day

All other costs associated with holding hearings are based on the estimate in (vii) above
Three international conferences/workshops/seminars to be attended over the year by a
total of 10 people ( four Tribunal members, the Head of Case Management and five case
managers )

Al local air travel is on economy class

One Tribunal member and one case manager to represent the T at two
Organisation for Economic Cooperation and Development {(OECD) meets
Two case managers to attend one regional workshop?

Two executive members and the Head of Registry to attend four parliam ortfalio
committee meetings

One case manager to attend two Appeal Court hearings

Specific IT requirements year on year — inclusive of hardware and software support

In drafting the budget we have taken heed of National Treasury's request to curb expenditure and as
illustrated in the table below the increment in our budget from 2017/2018 onwards is kept at less
than 8% year on year.

CATEGORY 2016/2017 : 2017/2018 2018/2019 _2"619/ 2020
INCOME R'm R'm R'm R'm
Filing fees 11.52 13.44 13.44 13.44
_Other income 0.78 0.88 0.72 0.06
Use of retained 9.27 3.85 1.74 0.00
surpluses
EDD Grant 21.20 30.04 35.09 37.05
TALINCOME 42.77 48.21 50.99 50.55
E PENDITURE R'm . R'm R’'m R'm
Expenditure 41.44 47.02 50.08 53.17
Capital Expenditure 1.33 1.19 0.91 1.44
42.77 48.21 50.99 54.61
DITURE |
wm [ i i
R e
E RN
ANNUAL BUDGET INCREMENT__ % 5.77% 7.10%

t While the budget makes provision for new Tribunal members and case managers to attend certain workshops that focus on competition
economics and competition best practice it is possible that we may reduce attendance based on operational requirements

2 5ee {1) above

Competition Tribunal Annual Performance Plan 2017-2018 as approved and amended 7 February

2018

9




