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REASONS FOR DECISON
Approval
[1] On 11 February 2011 the Competition Tribunal (“Tribunal”) unconditionally approved the proposed transaction involving Tsogo Sun Holdings (Pty) Ltd and Gold Reef Resorts Limited. The reasons for this decision appear below.
Parties to the transaction and their activities
[2] The primary acquiring firm is Tsogo Sun Holdings (Pty) Ltd (“Tsogo”). Tsogo Investment Holding Company (Pty) Ltd (“TIH”) holds 51% of the shares in Tsogo and the remaining 49% of the shares are held by SABSA Holdings (Pty) Ltd (“SABSA”). Tsogo owns inter alia 100% of the shares in Tsogo Sun Gaming (Pty) Ltd “(Tsogo Gaming”) which wholly controls inter alia Tsogo Sun Casinos (Pty) Ltd and Tsogo Sun Expansion No. 1 (Pty) Ltd (“TSE No. 1”). 
[3] The primary target firm is Gold Reef Resorts Limited (“Gold Reef”). The current shareholders of Gold Reef are Krok Family Entities (25.93%); Allan Gray Clients (23.64%); Tsogo Gaming (24.99%); and others
 (25.44%). 
[4] At the core of this matter is the fact that both merging parties own a number of casinos in South Africa which are to be merged pursuant to the proposed transaction, as explained below.  
[5] The Tsogo group currently owns and operates seven casinos and entertainment complexes located throughout South Africa, these are (i) the Montecasino casino complex (“Montecasino”) located in Fourways, Johannesburg, Gauteng; (ii) SunCoast Casino and Entertainment World located in Durban, KwaZulu-Natal; (iii) Blackrock Casino located in Newcastle, KwaZulu-Natal; (iv) Hemingway’s Casino located in East London, Eastern Cape; (v) Caledon Casino Hotel and Spa located in Caledon, Western Cape; (vi) The Ridge Casino and Entertainment Resort located in Emalahleni, Mpumalanga; and (vii) Emnotweni Casino located in Nelspruit, Mpumalanga. Of particular relevance to the competitive assessment of this transaction is the fact that Tsogo owns Montecasino in Gauteng.
[6] Gold Reef owns, operates and invests in hotels, casinos, conference facilities and theme parks in South Africa and these include (i) the Gold Reef City casino complex (“Gold Reef City”) in Ormonde, Gauteng; (ii) Silverstar Casino (“Silverstar”) in the West Rand, Gauteng; (iii) Mykonos Casino in Langebaan, Western Cape; (iv) Golden Horse Casino in Pietermaritzburg, KwaZulu-Natal; (v) Garden Route Casino in Mossel Bay, Western Cape; (vi) Goldfields Casino in Welkom, Free State; and (vii) Queens Casino in Queenstown, Eastern Cape. Of specific relevance to the competitive analysis of this transaction is that Gold Reef owns Gold Reef City and Silverstar in Gauteng.
Proposed transaction

[7] The proposed transaction constitutes a merger as defined in the Competition Act, 1998 (Act No. 89 of 1998, as amended) (“the Act”). The transaction takes effect through the Exchange Agreement concluded between the relevant parties in terms of which Gold Reef will acquire from TIH and SABSA the entire issued share capital of Tsogo in consideration for the issue and allotment of new shares in the issued share capital of Gold Reef. Following the implementation of the proposed transaction the shares in the merged entity will be held as follows, with the current Gold Reef shareholders
 collectively holding a 19%
 interest in the merged entity:

Diagram 1
 Post merger control structure of merged entity
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Rationale for the proposed transaction 

[8] According to the acquiring firm the merger will create a leading gaming and hotel company in South Africa with a substantial BBBEE shareholding; it will be amongst the top ten gaming companies by market capitalisation amongst its listed global peers. From Gold Reef’s perspective the transaction will enable the current Gold Reef shareholders to directly access TIH’s quality hotel operations and asset portfolio. 
Competition Commission’s recommendation

Conditional approval: Unilateral anti-competitive
 effects
[9] The Competition Commission (“Commission”) concluded that the proposed transaction will result in likely adverse unilateral competition effects in a “central Gauteng
 casino gaming” market - a standard unilateral effects concern alleging that the merged entity would have a unilateral incentive to raise prices (in this context raise their hold ratios, as explained below) or otherwise reduce the quality of its offer at one of its casino complexes. More specifically, the Commission concluded that Silverstar and Montecasino are each others closest competitors in the relevant market. Based on this finding the Commission recommended to the Tribunal that the proposed transaction should be approved subject to the divestiture of the Silverstar business which would impose a necessary competitive constraint on the combined entity. The selection of Silverstar as the to be divested business was based on the merging parties’ submissions that the offerings at Silverstar and Montecasino are more aligned in that they both cater to “high value” gamblers.  
[10] Regrettably the Commission in its evidence heavily relied on a critique of the merging parties’ arguments and on limited customer information from the Gauteng based casino operators (obtained by these casinos in a general, non-merger context), rather than produce its own independent and merger-specific customer evidence in the form of a focussed customer survey undertaken in the context of this merger notification. This resulted in large inefficiencies in the Tribunal hearing proceedings since both the Commission and merging parties put forward a series of novel and speculative hypotheses in regard to a number of customer-related issues including customer behaviour (for example customers’ willingness to travel between casinos), choices between potential alternatives (specifically potential substitution between casino gaming and non-gaming leisure activities) and potential customer reaction to the merged entity’s alleged post merger unilateral conduct (for example the Commission’s lack of evidence in regard to the identification and quantification of the marginal customers, as explained below). A focussed customer survey could have clarified these issues; this lack of evidence in regard to casino customers’ perspectives will be discussed in more detail below (see paragraphs 162 to 168).
Co-ordinated effects
[11] The Commission however found co-ordinated effects to be unlikely as a result of this merger. The Tribunal is of the view that the Commission should have analysed in more detail the potential significance of this deal altering the overall market structure and market positions of the major South African casino groups and likely co-ordinated affects resulting from the proposed transaction. Given a lack of evidence we however do not deal with potential co-ordinated affects in any further detail.

Hearing: witnesses 
[12] The following witnesses gave evidence at the hearing on behalf of respectively the Commission and merging parties:


For the Commission:

· As first factual witness Mr Tristan Kaatze (“Kaatze”), the Divisional Director Gaming North at Sun International Management Limited (“Sun International”). Sun International owns inter alia the Carnival City casino complex (“Carnival City”) in Gauteng.
· As second factual witness Mr Leon Christiaan Kok (“Kok”), the Chief Operating Officer of Shared Services at Peermont Global (Pty) Ltd (“Peermont”). Peermont owns inter alia the Emperor’s Palace casino complex (“Emperor’s Palace”) in Gauteng.
· As economics expert, Ms Trudi Makhaya, a Commission employee. 


For the merging parties:

· As factual witness Mr Jacques Booysen (“Booysen”), the Financial Director of Tsogo Sun Gaming.
 
· Mr. Simon Baker (“Baker”) from RBB Economics
 as an economics expert. 

Background to the casino industry

[13] In the following section we give a brief description of (i) the types of gaming services offered by casinos and the pricing of these services; (ii) sector regulation of the casino industry in South Africa; (iii) certain general characteristics of casino gaming; and (iv) the structure and some other characteristics of the Gauteng casino industry.
Types of gaming services on offer
[14] Casinos provide two kinds of gambling games namely (i) slot machines, in short ‘slots’; and (ii) table games such as Roulette and Blackjack. A typical casino will furthermore have a main floor with both slots and tables and will usually also have one or more smaller rooms of a more exclusive nature, often known as privés, which also contain both slots and tables but generally require the customer to stake larger amounts than are required on the main floor.  
(i) Slot machines
In the case of a slot machine a customer plays against a machine to win cash prizes. This is the main source of gaming revenue for the South African casinos. For a better understanding of casinos’ pricing of slot machine services we describe below the so-called ‘hold ratios’ of casinos on slot machines (see paragraphs 15 to 19).
(ii) Table games 
In the case of table games customers play games on tables against other customers (for example Poker) or against staff acting on behalf of the casino (for example Blackjack and Roulette).
In regard to casinos’ pricing of table game services it would be wrong to think of the price of the bet as simply the amount staked. The price of a table bet is the difference between the return on the bet and the actual probability of winning. In other words the price of the bet is the difference between the chance of winning implied by the return and the actual chance of winning.
For each table game there are set rules and the casino has no discretion in the way it plays these games within those rules. These rules must be approved by the relevant provincial gambling board (see section below on sector regulation) and may not be changed without its consent. Thus the price of a table game can only be changed by fundamentally changing the rules of the game. This implies that casinos’ hold ratios on table games are inherent in the game since it is fixed by the established rules of each game. For this reason we shall not discuss pricing in relation to table games any further.
Hold ratios on slots 
[15] A key characteristic of casino slots gaming is the fact that customers cannot directly observe the price of these services. The price of slots gaming can be best conceptualised as a casino’s ‘hold ratios’ on slots. The total amount staked on a specific slot machine in a particular period of time is known as the ‘handle’ and the proportion of the handle that is paid back to players as winnings is known as the ‘return-to-player’. The amount kept by the casino is known as the ‘hold’. The ratio of the hold to the handle is known as the ‘hold ratio’.  
[16] Slot machines are manufactured with a limited number of pre-programmed hold ratio options and each casino sets these hold ratios. Traditionally casinos have set lower hold ratios on slot machines with higher denomination bets, for example a lower hold ratio will be set on a R10 machine compared to a R1 slot. This was because higher denomination machines would typically have a higher handle and would therefore generate more casino revenue at a given hold ratio than would a lower denomination machine. However, in recent years the simple relationship between machine denomination and hold ratio has broken down with the introduction and growth of so-called ‘multi-line’ machines, which now are common in the South African casinos.

[17] This breakdown in the relationship between machine denomination and handle has given rise to two new gaming concepts namely that of (i) the ‘entry level bet’ and (ii) the ‘average bet’. The entry level bet is the minimum bet required to enable a player to bet the minimum stake on every line on a machine. The average bet is the average bet typically placed by players on a particular machine. When considering the performance of slot machines casinos therefore are increasingly setting hold ratios by reference to the entry level bet or the average bet of a machine rather than simply the machine denomination as these concepts better reflect the likely handle of the machine.
[18] In practice two types of slots hold ratios are distinguished namely (i) the ‘actual’ hold ratio; and (ii) the ‘theoretical’ hold ratio: 

Actual hold ratio

This is the proportion of the handle of a machine that is actually paid back to players in a given period. The observed hold ratios as derived from financial information and measured by the provincial gambling boards (for example on a week-to-week or month-to-month basis) are the actual hold ratios. In the short run these actual hold ratios are a product of chance.

Theoretical hold ratio

This is the hold ratio which a casino sets on a slot machine to return to players on average. As stated in paragraph 16 above, slot machines are manufactured with a range of pre-defined hold ratios which each casino selects. The theoretical hold ratio is the ratio which will be observed if a machine is played an infinite number of times. 

[19] The actual hold ratio of a slot machine in a period may therefore differ from its theoretical hold ratio. In other words the actual hold ratio may be above the theoretical hold ratio in some periods and below it in others. Since actual hold ratios are largely a product of the random variation in the performance of slot machines that is intrinsic to their operation, a sound comparison of slot machine prices should use theoretical hold ratios rather than actual hold ratios. Furthermore, what a casino controls is the theoretical hold ratio of its slot machines and not the actual hold ratio.
Sector regulation
[20] Prior to 1996 all casino gambling in South Africa was prohibited, except in the so-called ‘independent homeland’ territories. Soon after the first democratic elections of 1994, a commission of enquiry was established to investigate the legalisation of casino gambling. The Wiehahn Report of 1995 recommended that gambling should be legalised and strictly regulated. Gambling activity was legalised in 1996 when legislation established a series of provincial gambling boards to license, regulate and oversee gambling activity within each province. In August 1996 the Gauteng Gambling Act, Act No. 4 of 1995, was promulgated which provided for the establishment of the Gauteng Gambling Board (“GGB”) as a statutory body.
[21] A limited number of casino licences was awarded to each province to be allocated by the relevant provincial gambling board. These licences cannot be transferred to another operator without the approval of the relevant board. 

[22] Much was made during the hearing by the merging parties (to which the Commission responded) of the objectives of the casino licensing regime in regard to alleged geographic restriction of competition between casinos in South Africa. We shall deal with this issue below under the section on geographic market definition (see paragraphs 130 to 135).

[23] In regard to the pricing of slot machines, gambling regulations in South Africa generally require that slots must have a theoretical and demonstrable return to the public. In Gauteng and most other provinces this minimum return to players is 80%.
 The Gauteng Gambling Regulations for example require that “Gaming machines exposed for play must have a theoretical and demonstrable return to the public of not less than 80 percent.”
 This means that each slot machine must theoretically pay out a mathematically demonstrable percentage, per coin wagered, of at least 80% to players. 
[24] Although there is a regulatory cap on the maximum hold ratios of a casino on its gaming machines and although the hold ratios on individual slots must be approved by the sector regulator, a casino does have the discretion to change the denomination, number of lines and type of game of its slot machines. Sector regulation also does not dictate the rewards that a casino offers to different gaming customer segments in terms of its loyalty scheme and the quality of the promotions offered (also see paragraph 153 below). 
General characteristics

[25] Certain key general characteristics of casino gaming include that (i) casino gaming is a consumer market; (ii) it is a luxury goods market; and (iii) the price of gaming is highly opaque and only indirectly observable by consumers by measuring the time that they are able to play with a given budget on a specific slot machine (also see paragraph 15 above and paragraphs 149 and 150 below). 
[26] The South African casino industry is further characterised by significant future growth potential. Booysen in this regard noted that only [0-10]% of South African adults currently visit casinos, “leaving significant scope to expand gambling demand.”

Structure and other characteristics of the Gauteng gambling industry

[27] In Gauteng the casino licensing process began in April 1997. Five of the Gauteng licensees were operating from their permanent locations by April 2001, namely Montecasino, Gold Reef City, Carnival City, Emerald Casino (“Emerald”) and Emperor’s Palace. During March 2005 the Supreme Court of Appeal ordered that a casino licence should be issued to Silverstar Development, which was then acquired by Gold Reef Resorts. Pursuant to the award of this sixth of the original Gauteng licences, Silverstar opened in December 2007, although some of its ancillary facilities were still under construction at that point; Silverstar’s formal launch took place in April 2008. Seven licences have in total been awarded, including the Morula Sun Casino (“Morula”) licence since 2006 when a provincial boundary change brought Morula into Northern Gauteng. 
[28] In 2010 the seven Gauteng casino licences were held by five casino groups, as indicated in Table 1 below. 
Table 1 
Groups holding casino licences in Gauteng in various locations
	Casino group 
(number of licences in brackets)
	Casino properties
	Location

	Tsogo Sun (1)
	Montecasino
	Fourways, to the north of Johannesburg

	Gold Reef (2)
	· Gold Reef City

· Silverstar
	· Ormonde, to the south of Johannesburg

· Mogale City, to the west of Johannesburg

	Peermont Global (1)
	Emperor’s Palace
	Close to OR Tambo International Airport, to the east of Johannesburg

	Sun International (2)
	· Morula 

· Carnival City
	· Northern Gauteng
· Close to Boksburg, to the south east of Johannesburg

	London Clubs International (1)
	Emerald
	Vanderbijlpark, in the very south of Gauteng


[29] Casino gaming in central Gauteng (as defined by the Commission) is highly concentrated; according to the Commission the merging parties will post merger hold more than 50% of the slots and tables in a central Gauteng casino gaming market. GGB statistics show the following operating profiles of the casinos located in central Gauteng:
Table 2 
Relative sizes of casinos in central Gauteng
	 Casino
	No. of gaming machines
	No. of gaming tables
	No. of gaming positions


	Merging parties

	Montecasino
	N/A
	N/A
	2 848

	Gold Reef City
	1600
	60
	N/A

	Silverstar
	N/A
	N/A
	1 204

	Others

	Emperor’s Palace
	N/A
	N/A
	2 872

	Carnival City
	N/A
	N/A
	2 590


Source: 
GGB 2010 Annual Report, page 17

[30] Barriers to entry in regard to a casino gaming market (as defined by the Commission) are extremely high principally by virtue of (i) the requirement of a casino licence to operate a casino; (ii) the fact that the number of licences in each province is limited; (iii) the fact that there are no current plans to increase the number of casino licences specifically in Gauteng; and (iv) large capital input requirements. Similarly, an existing casino seeking to relocate would need to obtain regulatory approval even if it were prepared to incur the very significant sunk costs associated with such a step. Furthermore, capacity expansion in the gaming industry is heavily regulated; in order to expand casinos have to obtain approval from the relevant provincial gaming authority and pay a significant fee for each additional gaming position. 

Competition analysis

[31] We provide a summary below of the Commission and merging parties’ competing hypotheses and evidence in relation to both the relevant product and geographic markets and the likely competitive effects. We point out that it is impossible to separate the issues related to market delineation from those related to the competitive effects since these are invariably interrelated. The available evidence often speaks to both market delineation and effects and we as best compartmentalise this evidence under different headings below. 

[32] As stated in paragraph 10 above, although there is a complete lack of independent merger-specific customer evidence, a range of information is available that needs to be assessed including (i) limited non-merger specific survey data obtained from market participants; (ii) evidence relating to the opening of the Silverstar; and (iii) certain promotional experiments undertaken by Tsogo Sun, more specifically the so-called ‘Free Play’ experiment. 
[33] We however shall not deal with the Caxton Roots Survey data
 or MEC presentations (based on the Caxton Roots data) cited by the Commission in its recommendation since their statistical reliability and robustness are questionable, specifically at a suburb level. Likewise we shall disregard the Interbrand Sampson survey data
 since its sample size is too small to attach credibility to its findings.
 We shall also not deal with Baker’s evidence in regard to Turco and Riley’s 1996 analysis on the operation of riverboat casinos in Illinois
 since it is not helpful from a potential substitution perspective in the context of this merger.

Market definition
[34] The Commission in this case adopted a narrow approach to the relevant product market and a broader approach than the merging parties to the relevant geographic market, i.e. a ‘casino gaming’ market in ‘central Gauteng’, in which the proposed merger according to the Commission shows competitive harm. The merging parties on the other hand adopted a very broad approach to the relevant product market and a very narrow approach to the relevant geographic market, i.e. a ‘localised’ market for ‘entertainment and leisure services’ in which according to them the merger shows no likely competitive effects. 
[35] From the above market delineations it is evident that both horizontal differentiation, i.e. differences in the preferences of consumers, and vertical product differentiation, i.e. differences in the quality of the offer, are at play. The principal issue of contention is whether casinos in central Gauteng constitute a separate relevant market or whether entertainment or leisure activities or facilities within the catchment areas of casinos constitute primary constraints on casinos.

Relevant product market
Commission’s view

[36] The Commission concluded that a separate relevant product market exists for casino gaming representing a bundle of activities that is distinct from other forms of entertainment and leisure activities and other forms of gambling outside a casino complex
. It identified the closest substitutes which represent the immediate competitive constraints on the behaviour of casinos as other casinos. In Makhaya’s words “... we see it as different bundles of casino complexes that offer complementary products within that bundle. It’s head-to-head competition, a bundle versus bundle competition that is centred on the gaming experience, but it has all these other ancillary activities to be able to take on other similar bundles. So, we see it as casino complex versus casino complex”.
 

[37] The Commission furthermore stated that non-price factors are important elements of casino gaming, for example service levels, atmosphere, facilities and complimentary goods and services. The Commission also contended that competition between casinos manifests itself in areas such as promotions and marketing, hold ratios and customer loyalty schemes.

[38] The Commission rejected the merging parties’ contended broad product market definition considering it to be inherently flawed. Makhaya in regard to the merging parties’ broad approach stated “... the exercise of product market definition is really not about whether customers would turn to other categories of products if they are no longer satisfied with one product category in its entirety”.
 More specifically, the Commission held the view that other forms of entertainment or leisure activity are not close substitutes for casino gambling. In fact the Commission contended that other entertainment and leisure options are complementary to casino gambling and that only casino complexes offer this combination of gambling and complementary entertainment products and services. 
Merging parties view

[39] According to the merging parties the relevant product market is a broad and open-ended market for entertainment and leisure services, which forms the primary competitive constraint on a casino. The merging parties’ counter-theory, more specifically, is that a casino’s marginal consumers are not those who would switch to a more distant casino but those who would switch to local non-gaming leisure activities. In other words the determinative constraint on casinos’ behaviour is not the presence or conduct of other casinos, but rather that casinos must set their price and non-price offers in recognition of the constraint imposed by the prospect of marginal customers switching to non-gaming alternatives. Booysen stated that “The combination of these two aspects of the South African casino industry, first the importance of occasional gamblers that consider gambling just one of many forms of entertainment, and second the distance between casinos, means that the various leisure activities in a casino’s local catchment area represent the primary competitive constraints on its overall behaviour.”
 We note that Booysen in describing potential substitution between casino gaming and non-gaming leisure activities specifically referred to so-called “occasional” gamblers. We shall elaborate on potential different groups of casino customers in paragraphs 162 to 166 below. 
[40] Baker described this broad constraint on casinos as a “fragmented and diverse constraint”
 which results from the “... aggregation of many things, some of which will be more significant, some of which will be less significant ...”.
 The merging parties furthermore contended that for this reason they need not “for the assessment of the proposed merger ... identify precisely the individual competitive constraints on casino operators’ behaviour”.

[41] According to the merging parties the evidence in regard to three issues shows that the marginal customers of a casino are those whose next-best-alternative is a local non-gaming activity rather than a more distant casino. This evidence relates to:

(i) the opening of Silverstar (see paragraphs 61 to 82 below); 
(ii) a promotional experiment that Montecasino ran subsequent to Silverstar’s  opening, namely the so-called ‘Free Play’ experiment (see paragraphs 83 to 116 below); and
(iii) a customer survey undertaken on behalf of Emperor’s Palace by IFM Sports Marketing Surveys (“IFM”) (see paragraphs 117 to 120 below). 

[42] The merging parties further indicated that this evidence is supported by internal Tsogo documents setting out its competitive strategy. They refer to the fact that Tsogo’s Group Strategic Plans in respect of the gaming business for the financial years 2010 to 2015 and 2009 to 2014 refer to “the share of wallet available for entertainment spend”
 and that the 2009 to 2014 Tsogo Sun Group Strategic Plan explains “management’s responsibility to ensure that Tsogo Sun’s casinos remain the entertainment destinations of choice in the markets in which they operate”.

Assessment
[43] Market definition is based on a variety of qualitative and quantitative evidence (if available) designed to determine products/services whose presence closely constrains the price of the product/service under analysis. The Tribunal in the merger involving Massmart Holdings Ltd and Moresport Ltd
 held that in markets with a high degree of product differentiation and the existence of non-price competition, as is the case with casino gaming, market definition is invariably complex. Competition authorities in such cases may place reliance on certain practical indicia to assist the authority in determining the relevant market, which indicia may include industry or public recognition of a sub-market as a separate economic entity, the peculiar characteristics and uses of the product/service, distinct customers, quality of service and distinct prices. 

Role of ancillary attractions

[44] It is a known fact that the South African casino complexes generally offer other forms of entertainment and leisure facilities other than mere gambling, for example cinemas, theatres, restaurants, hotels and even sports facilities. It is clear from the evidence that the aim of these ancillary attractions is to create footfall around the gaming services that can be converted into casino gaming. In other words the casinos have a revenue growth strategy aimed at increasing footfall towards a specific casino. Baker described this phenomenon as follows: “One important means of attracting customers to a casino is to make the leisure complex in which the casino is located an attractive destination for non-gaming activity”.
 Baker further indicated that “The visitors generated by these non-gambling-related attractions create footfall around the casino which can be converted into additional casino custom, whether that spend is “planned spend” made by the visitor as an add-on to a theatre or restaurant visit or is “impulse spend” made whilst passing the casino floor.”
 In Booysen’s words “The additional visitors to the complex that are generated by these non-gaming attractions can be converted into additional casino custom ...”.
 Kaatze described the role of ancillary services around casino gaming as follows: “... primarily it’s around having entertainment type facilities for people to come to when they game. So, one would want to make sure that if people are hungry or thirsty and they are in the casino, that they have the ability to eat and drink on site and not go somewhere else, which may cause them not to come back. But also, the other forms of entertainment venues that one has are designed to attract your customers there on a regular basis”.
 
[45] As stated in paragraph 14 above, slot machines contribute the most to casino complex revenues. This is followed by table games, whilst ancillary revenues from other entertainment offerings make a far smaller contribution to revenues.
 From the limited available information on customer preferences, observations from customer behaviour at Montecasino suggested that gambling was the most important reason for visiting.
 Further, only [0-50]% of gamblers took part in any other activity offered by the complex.
 
[46] We conclude that a casino in having other entertainment options is hoping to convert that footfall traffic into gamblers. 
Market participants’ conduct
[47] From a qualitative evidence perspective we consider the manner in which incumbent firms react to the actions of other market participants, specifically their behaviour in tracking and responding to rivals’ price and non-price changes, as highly relevant in a market delineation context. 
[48] Although Booysen
 testified that Tsogo does not either individually or in the aggregate “have any regard to hold ratios of other casinos” in setting its own hold ratios, Kaatze and Kok both indicated that their casinos do have regard to the published aggregate GGB data. Kok addressed this issue both in his witness statement and oral testimony. He explained how a casino can calculate its Gauteng provincial revenue share using publically available GGB data and stated that “In the event that this exercise revealed that Emperors Palace was experiencing a significant decline in market share, Emperor’s Palace would take pro-active steps in an attempt to reverse that trend.”
 Kok then went on to refer to the hold ratio changes that Emperor’s Palace undertook in 2009, seemingly on the basis of it not having a sufficiently different hold ratio from the provincial average. Kaatze testified that although Sun International has never adjusted its hold ratios based on the published GGB data it does “... get the statistics and we do have a look at them on a monthly basis. We do look at our competitor’s activity that’s in the marketplace and we use it to ascertain that we … where we are performing overall.”
 

[49] We here have to emphasise that the GGB publishes only aggregate actual data for Gauteng. A Gauteng based casino therefore has no knowledge of its rival casinos’ individual market shares or individual hold ratios. Kok in regard to the seven Gauteng based casinos stated “Since Emperors Palace obviously knows its own performance figures for the relevant period, it is a relatively simple matter to extrapolate the market share of Emperors Palace as a percentage of the published figures”.
 In regard to comparative information being available at an individual casino level Kok in his oral testimony made it clear that Peermont has “certainly not” ever reduced its hold ratios in response to a perception that an individual rival is offering lower hold ratios.
 The fact is that Emperor’s Palace does not know the individual hold ratios of its various competitors since it is not publicly known but in the past has however tracked the aggregate hold ratios of casinos in Gauteng, which information is publicly available. 
[50] We further note that Tsogo sought to estimate the impact of the opening of Silverstar on Montecasino’s share of revenues and adopted a combination of strategies in this regard (also see paragraphs 83 to 116 below).
 Furthermore, a study commissioned by Montecasino sought to explore certain customer issues, including “views regarding the most favourite casino” and “to understand why Montecasino is different from other casinos”.
 When it came to light that other casinos offer free drinks to regular customers, it was recommended that this issue be investigated at Montecasino. It also compared service levels at Montecasino to the benchmark figure for all casinos.”
 
[51] In relation to certain non-price elements of competition between casinos (also see paragraphs 156 to 159 below), Booysen’s evidence again differed from that of Kok and Kaatze. Booysen testified that Tsogo “... don’t set our offering with reference to other casinos. Our promotions and marketing aren’t done to steal customers from other casinos.”
 However, Kok in his witness statement indicated that Emperor’s Palace “In an effort to ensure that it is offering a competitive experience ... monitors what promotions its competitors are offering”.
 He then went on to explain that Emperor’s Palace’s “closest competitors” in geographical terms are Carnival City, Gold Reef City and Montecasino.
 Kaatze testified that Sun International “would certainly have a look at the type of promotions that are being offered” by other casinos and whether there is “... something that they have done that has been successful or hasn’t been successful”.
 
[52] The Tribunal finds it illuminating that while there is evidence from Kok and Kaatze of casinos tracking one another’s actions including aggregate market shares and promotions, there is no explicit evidence that casinos track the same of restaurants, theatres and the like (as the merging parties allege compete with casinos). Kok in his evidence limited the extent of comparisons with non-gaming leisure to the prices of food items: “... the extent to which we compare ourselves to other leisure activities is purely from a pricing point of view, to make sure that we do not out price our beverages or food items to that available in the market. It’s pointless offering those facilities if it substantially more expensive than elsewhere, but I would imagine that’s the extent of our comparison to those activities”
 and “... I don’t think we ever sit and ponder what other shopping malls are doing or other movie houses are doing or restaurant chains are doing, for instance, a Spur or something like that. We certainly do not take into account any of their activities. Yes, it is important for us to make sure that we benchmark, for instance, pricing in our restaurants, similar to what other restaurants may offer so that we know that the product is appealing, but in terms of our marketing and promotional initiative, no, it’s never driven or never aimed to counter an action of a restaurant or a shopping mall or a movie house for that matter”.
 

[53] Kaatze’s view on this is clear from the following exchange between the chairperson and Kaatze:

“CHAIRPERSON:
Do you also look at your casino’s performance against entertainment venues which don’t have casinos, in other words, something in your Brakpan area, but which is an entertainment centre, perhaps it is movies or theatres, but does not have a casino?

MR KAATZE: 

Not in relation to casino revenues at all, no.”

[54] Undoubtedly some larger leisure and entertainment destinations can be found in the immediate geographic vicinity of the individual Gauteng based casinos and there is no explicit evidence that any activities of these businesses have been tracked by any of the Gauteng based casinos, albeit market shares, prices or any other factor of competition in relation with the alleged competition between casino gaming and non-gaming leisure. 
[55] The above leads us to believe, based on practical indicia, that casinos consider other casinos to be their most immediate competitors.
Competitors’ views in regard to leisure
[56] In regard to the views of competing casino operators in relation to a broad, open-ended leisure market, the merging parties promptly pointed out that their competitors agree with the parties’ contention that casinos do compete with other leisure activities. Kaatze in his witness statement stated that “Casinos and entertainment destinations compete with other forms of leisure available to consumers; they compete for consumers’ time and a share of their discretionary expenditure.”
 He confirmed this in his oral testimony
 and Kok confirmed same in his oral testimony.

[57] However the testimony of Kaatze and Kok is also that they regard certain other Gauteng based casinos as significant constraints on their respective casinos. Both Kaatze and Kok, despite their views that casinos compete in a broad leisure market, identified specific other casinos as the closest competitors to respectively Carnival City and Emperor’s Palace. Kaatze testified that “our closest competitor is Emperors and the next closest would be Gold Reef City”
 and Kok stated “geographically ... our closest competitor would be Carnival City, followed by Gold Reef and Monte Casino is fairly similar in distance”.

[58] The Tribunal finds the above-mentioned views of competitors in regard to a broad leisure market neither surprising nor significant in a product market delineation context.
 Innumerable examples exist of competitors defining a market as broadly as possible: drinks producers such as bottled water and beer alleging that they compete for ‘share of throat’ comes to mind. Competition authorities universally treat competitors’ views in regard to very broad product markets with scepticism since competitors have every possible incentive to define the market as broadly as possible, especially if such competitors have no objections to a proposed merger, as is the case here with Sun International
 and Peermont. Competitors in fact may expect to directly benefit from the potential negative effects of a merger such as post merger price increases (in this case higher hold ratios). The 2010 USA Merger Guidelines in this regard state “The interests of rival firms often diverge from the interests of customers, since customers normally lose, but rival firms gain, if the merged entity raises its prices.”

[59] Furthermore, it became clear during the hearing that the participants in the South African casino industry from their own perspective, due to a history of negative perceptions of gaming, must portray their gaming services as positive and moral to the outside world and therefore as no different to other forms of leisure such as restaurants and theatres. This distinctive characteristic of the market in question from the perspective of the incumbent firms is best articulated in the following testimony of Booysen “... I said in my witness statement our marketing and advertising now we are going to specifically aim at saying to the general population out there in our catchment areas gaming is acceptable and is just another form of leisure and therefore you could choose that as easily as something else without feeling guilty about it”; “... people still feel well perhaps it’s something I shouldn’t say to other people that I’m a gambler. So, that is where we are going with the advertising, is to say gambling is as healthy a form of entertainment as anything else. There is some inherent danger obviously in that. That is why we all contribute to the national responsible gambling program, but it is an acceptable form of entertainment to choose from”; and “the perception certainly has changed, but there may well be some residual perception that well gambling is not something that you should really do, and that’s the residual perception that we want to overcome”.
 Booysen further stated “... a significant portion of Tsogo Sun’s forthcoming advertising activity is focused on de-stigmatising casinos and presenting gambling as a legitimate form of entertainment.”

[60] We further point out that market definition is primarily concerned with customers’ ability and willingness to substitute away from one product/service to another in response to a small but significant non-transitory price increase (“SSNIP”) or a corresponding non-price change such as a reduction in product quality or service.
 Put differently, a relevant product market comprises all those products/services which are regarded as interchangeable or substitutable by the consumer, by reason of the products' characteristics, their prices and their intended use. Therefore from a product market delineation perspective we are primarily interested in the views of customers
 and thus in the context of this merger the question of potential substitution between casino gaming and non-gaming leisure would have been best answered by the consumers of these services themselves. Regrettably, as already pointed out in paragraph 10 above, the Commission did not interview casino customers in the context of this merger notification. 
Opening of Silverstar: Impact analyses 
[61] The merging parties contended that since Silverstar did not exist as a competitor to any other Gauteng based casino prior to its entry in December 2007, its opening provides a direct test of the extent to which its presence has influenced the conduct of the other casinos. 
[62] Both the merging parties and the Commission allocated considerable time to their respective assessments of the effect of Silverstar’s opening on casino gaming in Gauteng, inter alia on market shares (including the new-to-gaming revenue generated by its opening, as explained below), hold ratios and the marketing expenditure of the other casinos. According to the merging parties their analysis demonstrates that neither hold ratios nor marketing, complimentary and mind and mood expenses at Montecasino changed following the entry of Silverstar. The Commission on the other hand cited a fall in the hold ratios and an increase in marketing expenditure at Emperor’s Palace following the opening of Silverstar as evidence of the competitive impact of Silverstar on other casinos. The merging parties denied such impact.
New-to-gaming revenue generated by Silverstar’s opening
[63] The merging parties examined how much of the Silverstar revenue in the period following its opening is likely to have been (i) pre-existing gaming revenue transferred to Silverstar from other casinos; and (ii) new-to-gaming revenue i.e. revenue derived from customers who did not game at any casino prior to the opening of Silverstar, allegedly revenue transferred from “non-gaming leisure”.
 
[64] The merging parties demonstrated the existence of the new-to-gaming revenue by means of various analyses. The first such analysis used GGB data and the second made use of the revenue growth of Carnival City as a proxy for the growth that would have taken place in Gauteng as a whole in the absence of Silverstar’s entry. The merging parties indicated that these analyses show the following: (i) that the revenue growth at the merging parties’ casinos tracked the growth of the comparator casinos very closely up until the opening of Silverstar; (ii) after the opening of Silverstar the combined revenue of Montecasino and Gold Reef City grew more slowly than the comparator casinos indicating that Silverstar was winning some pre-existing gaming revenue that would otherwise have accrued to Montecasino or Gold Reef City; and (iii) the combined revenue of Montecasino, Gold Reef City and Silverstar grew faster than that of the comparator casinos indicating that Silverstar also attracted new-to-gaming revenue, allegedly from “non-gaming leisure”. 
[65] The merging parties further highlighted the fact that the provincial revenue shares of all of the casinos in Gauteng would inevitably have fallen following Silverstar’s entry. To address this they calculated the amount by which the revenue of each casino would have been expected to change absent the entry of Silverstar using the growth rate of Carnival City
 between 2007 and 2008 as a proxy for the growth rate that one would have seen in Gauteng without Silverstar.
 The assumption of this growth rate figure was made in light of the (uncontroverted) evidence of Sun International that the opening of Silverstar had minimal direct impact on Carnival City.
 
[66] Baker’s findings based on this methodology are that the largest component of Silverstar’s revenue (approximately [40-50]%) is new-to-gaming revenue; the next largest component is Montecasino, which is estimated to account for [30-40]% of Silverstar’s business; and Gold Reef City accounts for a further [10-20]% of Silverstar’s revenue. According to Baker the only other material source of business for Silverstar was Emerald, which is estimated to have contributed [0-10]% of Silverstar’s revenues. The merging parties ultimately concluded (based on a range of analyses and sensitivity tests) that new-to-gaming revenues comprised between a third and a half of all revenues earned by Silverstar following its entry.
 
[67] Baker further contended that these results are “consistent with the view of the parties that customers overwhelming choose to visit their closest casino and that the next best alternative to visiting their local casino is not a visit to their next nearest casino but a non-gaming leisure alternative.” According to the merging parties these results illustrate that a substantial number of consumers have a weak preference for gaming and would not be willing to travel further afield to another casino in the event that Silverstar’s offer were to deteriorate significantly. The merging parties contended that “... By failing to visit an alternative casino in Gauteng prior to the entry of Silverstar these customers demonstrated themselves to prefer that alternative activity, whatever it may be, to visiting those casinos” and “... it is reasonable to believe that new-to-gaming customers at Silverstar are disproportionately likely to be marginal customers”.
 
[68] Although the Commission criticised the growth rate proxies used by the merging parties to estimate counterfactual revenues in the absence of Silverstar
 it is clear that Silverstar’s opening did in fact generate new-to-gaming revenue. However, nothing in our decision turns on the precise level of the new-to-gaming revenue. Importantly we do not know from a Silverstar customers’ perspective where this new-to-gaming revenue comes from. Makhaya suggests that “it could come from savings, it could come from other expenditures, it could even come from other leisure activities”
, the point being that one cannot assume that it came from non-gaming leisure.
[69] The Commission’s second criticism related to the value, in a merger context, of the new-to-gaming evidence by hypothesising the possibility of “temporal asymmetry” in consumers’ preferences.
 Makhaya explained this hypothesis as follows: “... we have this group of consumers who were not gamers in the first instance and we think they have a weak preference for gaming ... in a sense we are assuming that there isn’t some kind of temporal asymmetry, that going forward they would go back to what they used to do as if there wasn’t a casino ...”.
  This criticism in the Tribunal’s view is to some extent credible, as explained below (see paragraphs 72 to 75).

[70] The merging parties however submitted that the Commission’s latter argument is not supported by any factual basis and also violates what economists refer to as “transitivity of preferences”.
 The parties in this regard stated that “It is clearly irrational for a customer to prefer B to C in the absence of product A, but to prefer C to B in the presence of product A”.
  We shall come back to this example below (see paragraph 74).
[71] It is however common cause between the Commission and the merging parties that Silverstar’s entry drew existing customers from Montecasino, putting aside the possible disputes as to the degree of market share drawn. We point out that Baker’s analysis, although it emphasises the new-to-gaming revenue aspect, which one would expect to exist to some degree with the opening of a new casino, also shows that Montecasino and Gold Reef City accounted for the largest share of Silverstar’s revenue that is not new-to-gaming revenue. Makhaya in this regard testified “... in terms of the reasonable bundle that you can compare in terms of casino-to-casino, the most revenue actually came from Montecasino from Silver Star’s entry.”
 
[72] Furthermore, the merging parties pointed us (in our view correctly) to “the interaction between the product and geographic aspects of competition within the market in which Gauteng casinos compete”. They stated that casinos’ location is as much a feature of the product as the characteristics and quality of the product and is, akin to its other characteristics, a factor over which consumers will make trade-offs when deciding between alternatives.
 To quote Baker in this regard “... it depends on how people trade off between product differences and geographic differences, that’s the essence of this case”.

[73] It is on the basis of this trade-off that casino customers face post merger that we question the new-to-gaming results as sound evidence in regard to the extent to which casino customers in a post merger context can be expected, as alleged by the merging parties, to be “marginal” customers who would post merger switch back to non-gaming activities in the event of a SSNIP (see paragraph 67 above). The opening of Silverstar represents a once off event that brings a permanent change to the market structure. Booysen states in this regard that “...Tsogo Sun’s expectation was that the Silverstar casino would serve primarily to expand the market for casino visits, by encouraging new consumers that were previously located too far from any casino to consider gambling as a leisure activity to begin visiting casinos”.
 Thus, casino customers’ choices in terms of casino location have been permanently altered by Silverstar’s opening. Prior to Silverstar’s entry customers in its immediate geographic area arguably had the choice between (i) non-gaming leisure activities such as a restaurant; and (ii) gaming at a relatively distant casino for example at Montecasino, Gold Reef City or Emperor’s Palace. They now and post merger have a casino on their doorstep, comparatively speaking. 
[74] To refer back to the merging parties’ example quoted in paragraph 70 above, although customer preferences are not static and may change over time, we are not suggesting that customers who preferred B (non-gaming leisure activities) to C (more distant casinos than Silverstar) in the absence of product A (Silverstar), would post merger prefer C (more distant casinos than Silverstar) to B (non-gaming leisure activities) in the presence of product A (Silverstar). Rather, we highlight that the available alternatives of the customers residing close to Silverstar have changed from choosing between (i) gaming at a relatively distant casino and non-gaming leisure; and (ii) gaming at a relatively close casino and non-gaming leisure. This represents a fundamental difference in relative customer choices and the trade-off that they face. 
[75] In conclusion: the fact that Silverstar when opening attracted customers who may previously have proven themselves unwilling to travel to other casinos does not imply that a sufficient number of these customers
 post merger would automatically switch back to non-gaming leisure activities in relation to a SSNIP (read hold ratio instead of price) or deterioration in Silverstar’s non-price offering. In a post merger context customers representing the new-to-gaming revenues of Silverstar may be willing to accept a SSNIP and not switch back to their former non-gaming leisure activities since the trade-offs that they face have altered with the opening of Silverstar. We thus conclude that an assumption that in the event that Silverstar post merger altered its hold ratios or non-price offer by a small but significant degree that a sufficient number of customers would switch back to non-gaming leisure is without foundation. These customers post merger may be infra-marginal customers and we lack consumer evidence on marginality (see paragraphs 164 to 168 below). 
Impact of Silverstar’s opening on market shares
[76] From a Tsogo perspective it is clear that the opening of Silverstar was expected to have an effect on Montecasino: Booysen stated that Tsogo expected that the opening of Silverstar would result in a significant one-off loss of revenue from Montecasino to Silverstar and thereby reduce the market share of Montecasino by approximately [0-10]%.
  
[77] The merging parties and the Commission however disagreed on the impact that Silverstar’s opening had on Emperor’s Palace’s market share.
 The Commission, based on Peermont’s submissions, contended that the market share of Emperor’s Palace fell by just over 2% from 2007 to 2008 as a result of Silverstar’s opening.
 The merging parties contested the Commission’s calculation and were of the view that the correct figure is closer to 1%. However we need not go into any further details in regard to this disputed figure since nothing in our decision turns on the exact figure. 

Impact of Silverstar’s opening on hold ratios 


Emperor’s Palace
[78] The Commission claimed that Peermont lowered Emperor’s Palace’s hold ratios after Silverstar entered the market. Although there is some evidence of a selective lowering of hold ratios in some areas of Emperor’s Palace in the course of 2009, the merging parties contended that this evidence is consistent with Peermont’s statements which do not expressly link these changes to Silverstar’s entry, but rather suggests that it was motivated by a more general concern. Kok stated the following in regard to Peermont’s concern at the time “... hold percentages were not sufficiently different from the overall average Gauteng slots hold percentage ...”.
 Emperor’s Palace’s concern at this time appears to have been that it was losing market share to its competitors which prompted its commissioning of the IFM market research in July 2009.
 According to Kok the purpose of the survey was to “assist Emperors Palace in making business decisions so as to regain market share”.
 IFM was tasked to investigate inter alia (i) “the reasons why former customers had ceased visiting Emperors Palace”; (ii) “the reasons why customers frequent casinos other than Emperors Palace”; and (iii) “what would make former customers return to Emperors Palace”.

Montecasino 

[79] As regards hold ratios at Montecasino, the Commission on the basis of GGB actual weekly casino-wide hold ratio data claimed that Silverstar entered the market with lower hold ratios than the other casinos including Montecasino. The merging parties however criticised the Commission’s use of actual hold ratios
 stating that they do not reflect real changes in pricing conduct and furthermore highlighted the volatility of actual weekly casino-level hold ratios at Montecasino. As stated in paragraph 19 above, it is the theoretical hold ratio of a slot machine that best represents its price. 
[80] To control for these effects Baker considered theoretical hold ratios by floor area and by average bet.
 We however need not discuss these results in any detail. In relation to the trends in Montecasino’s hold ratios Makhaya testified that “... if you look at the long-term trend at various points and around various events you do see trends in the hold ratios” but she ultimately conceded that there is nothing to suggest that Silverstar specifically had an impact on the long-term hold ratios of Montecasino.

Impact of Silverstar’s opening on marketing expenditure 
[81] The Commission in its referral concluded that “...when Silverstar entered the market there was a huge increase in its [sic] marketing expenditure for Gold Reef City and Montecasino.”
 The merging parties however contended that the underlying levels of marketing expenditure at both Gold Reef City and Montecasino did not change following the entry of Silverstar and accused the Commission of making selective claims about changes between one arbitrarily chosen month and another. Makhaya during cross examination conceded that at an aggregate level there is no evidence of marketing expenditure at Montecasino being affected by Silverstar’s entry. She however pointed to Tsogo’s “... tactical strategies that were employed in anticipation of Silverstar”, namely the Free Play experiment”
, as discussed below (see paragraphs 83 to 116).
[82] Kok testified that, in Peermont’s perception, Emperor’s Palace’s increased marketing expenditure was the result of a “waterfall effect” in terms of which Silverstar’s entry affected Montecasino and Gold Reef City and “raised the general competition in the market”.
 Makhaya however conceded that there was no evidence that would substantiate this waterfall effect theory as alluded to by Kok.

The Free Play experiment  

[83] The merging parties submitted evidence of certain promotional experiments ran by Tsogo in reaction to the opening of Silverstar, notably two pilot studies that explored the responsiveness of customers’ conduct to specific promotional initiatives. The first and most relevant of these studies is termed the ‘Free Play’ experiment (“Free Play”). It offered selected cardholders at Montecasino reduced prices if they met certain predetermined spending criteria, as explained in more detail below.
 

[84] According to the merging parties Free Play provides a valuable source of evidence on customers’ response to changes in the relative prices of casinos in Gauteng. They contended that the results show that the Free Play offer had no effect on the behaviour of the recipients relative to that of the control group (these two groups are explained below).
 They further submitted that the failure of Free Play to induce customers to switch between casinos strongly suggests that customers who would switch between casinos are infra-marginal, and therefore are not the customers whose behaviour is taken into account by casinos when setting the terms of their offer, specifically their pricing levels.

Design

[85] The Free Play promotion commenced on 15 November 2007 and was offered to customers living in certain suburbs of respectively (i) the West Rand and (ii) Pretoria. According to Booysen the rationale behind the pilot was twofold, first to measure the impact of patrons’ behaviour and second to deprive Silverstar of revenue from its primary catchment area during its original start-up phase.

[86] The Montecasino loyalty cardholders chosen to receive the promotion were selected on the basis of “most valuable cardholders”, in other words only the highest spending cardholders were selected. The rational for this according to Booysen was the following “... the cost (for instance, additional travel time) of visiting Montecasino is the same for all customers in a given location, irrespective of their spend. Consequently, a price reduction is more likely to be effective in encouraging additional visits for high value customers than for low value customers.”
  

[87] According to the merging parties, in order to control for the influence of factors unrelated to the impact of the promotion
 Tsogo designed Free Play as a controlled experiment.
 It namely tracked the behaviour of two groups of consumers. First it tracked the behaviour of the 1012 cardholders selected for the promotion and second it tracked the behaviour of another 1012 loyalty cardholders who were not offered the promotion and who the merging parties alleged “were similar in their characteristics to the Free Play promotion recipients”.
 
(i) West Rand promotion
[88] The West Rand promotion was offered to the highest spending 607 loyalty cardholders living in the vicinity of Silverstar. The control group for the West Rand promotion comprised the second highest spending 607 cardholders in the West Rand i.e. the highest spending customers after the 607 promotion recipients.
[89] This promotion ran from prior to the entry of Silverstar until March 2008 and involved an offer to the West Rand recipients to earn a 20% rebate on the theoretical win associated with their monthly spending if that theoretical win was no lower than the average monthly theoretical win associated with their spending over the six month period from April 2007 to September 2007.
 It is important to note that the recipients had to maintain their previous spending levels to qualify for this promotion. 
(ii)
Pretoria promotion
[90] A variant of the West Rand promotion was offered to the 405 highest spending customers living in Pretoria. The control group for the Pretoria promotion comprised the second highest spending 405 cardholders in Pretoria i.e. the highest spending customers after the 405 promotion recipients in Pretoria.
[91] The Pretoria recipients were offered a 50% rebate on any increase in the theoretical win associated with their gaming at Montecasino provided their gaming spend rose by 20% or more as compared to their spending over the six month period from April 2007 to September 2007.
 It is important to note that these customers had to increase their monthly spend by 20% to qualify for free play equivalent to 50% of the “stretch” i.e. 50% of 20%.
 
Commission’s criticisms
[92] The Commission expressed several criticisms against Free Play, including its design, the interpretation of its results and its evidentiary value in the context of this merger.
[93] The first of these criticisms was that the differences between the Free Play promotion/treatment and control groups introduced selection bias in the experiment. The Commission was of the view that Free Play cannot be considered to be a well designed controlled experiment
 since the control group is not appropriate given the significant differences between it and the treatment group. Baker on the score of the differences between these two groups conceded that the groups were not randomly selected and were not the same. He admitted that “While the control group is composed of the 607 next highest spending cardholders in the West Rand after the promotion recipients, the difference in average spend-per-visit for these two groups is significant” and “... while the average spend-per-visit of the West Rand promotion recipients during the base period of April 2007 to September 2007 was R1356 per visit, for the control group it was R705”.
 He however dismissed the Commission’s criticism stating that any selection bias that this difference introduced into the experiment would favour the Commission because the higher spending group received a more significant discount than the lower spending control group and accordingly would be expected, if anything, to be more receptive to the Free Play rebate than the control group. 

[94] The Commission however also argued that in terms of the West Rand promotion the results may be skewed by differences between the geographic distribution of the gamblers in the treatment and control groups in terms of the suburbs where they live. 
[95] A further criticism of the Commission related to basing market definition solely on the basis of how customers behave under current circumstances. It argued that Free Play is concerned with past “consumer behaviour rather than alternatives from which consumers may choose” and “...bases market definition solely on the basis of how consumers are behaving under current circumstances, rather than considering the alternatives they realistically have recourse to.”
 Baker responded to this by stating that “The Free Play pilot actually implements precisely the hypothetical change in price that is called for in the SSNIP test, and captures customers’ response to such a change in circumstances, taking account of the alternatives to which they realistically have recourse.”
 Baker in regard to the West Rand Free Play further stated that “The 20% price reduction at Montecasino offered to the Free Play recipients is equivalent to a 20% increase in the relative price of gambling at Silverstar for those cardholders.”
 He then went on to say that the lack of effect “is remarkable given the value of the promotion, which effectively reduced the price of placing any wager by 20%. This is significantly higher than the 5% to 10% price change normally considered in anti-trust market definition exercises.” 
[96] The Commission however held that a SSNIP is concerned with the behaviour of marginal customers and that Free Play is not representative of a SSNIP. More specifically, the Commission questioned whether the West Rand promotion targeted those customers that would be relevant in respect of market definition namely the marginal customers; in fact the Commission argued that the West Rand Free Play given its goals as a competitive response to Silverstar, targeted the “wrong” customers by selecting customers who would have had a relatively strong preference to visit Silverstar rather than visit the geographically more distant Montecasino. Makhaya described this element as follows “... on that basis you also bias the sample towards choosing the people that you know are most likely to move towards Silverstar anyway”.
 The Pretoria Free Play on the other hand was in the Commission’s view targeted at gamblers that were marginal with respect to distance between casinos. 

[97] The Commission further stressed that the SSNIP test requires that any considered price increase should be a permanent one. As explained above, the Free Play promotion was run over a period of three months and then stopped. Since it was marketed as a promotion we can accept that customers would not have regarded this as a permanent price change.
[98] The Free Play offer, as explained above, was not a pure discount since it was offered only to customers who met certain predetermined expenditure thresholds. When questioned about it during his testimony Baker described Free Play as a “non-linear discount scheme”
 and admitted that “the price reduction is not an unconditional price reduction across the totality of everybody’s gambling”.

[99] In competition economics a SSNIP relates to the impact of a price change on marginal customers, which is used to identify those products/services that form effective competitive constraints on the products/services under consideration. In their discussion of loyalty rebates, Bishop and Walker note that a key characteristic of such rebates that differentiate them from other forms of discounts is that it makes the lower price conditional on increasing purchases from the supplier in question.
 A consumer facing a per unit permanent change in price for each unit purchased faces differing incentives to an individual who would only receive that discount after having breached a given volume-based threshold. 
[100] The fact is that Free Play was not a pure discount and that customers first had to qualify for the Free Play offer and very few customers in fact did qualify, as explained in paragraph 103 below. If the casino customers were not subjected to a volume threshold to qualify the results of Free Play may have been very different. However, as stressed in paragraph 115 below, we do not know why so many of the gaming customers chose not to take up this offer.

[101] For the above reasons we conclude that the evidentiary value of Free Play from a merger SSNIP test perspective is deficient. Despite this criticism we nevertheless consider the Free Play results below. 

Free Play results
[102] The merging parties tracked two aspects of the behaviour of the promotion and target groups, namely (i) visit frequency; and (ii) spend-per-visit.
 As explained in paragraph 87 above, from a controlled experiment perspective one is only interested in the difference between changes in the behaviour of these groups.
[103] Very few patrons in both the West Rand and Pretoria qualified for the pilot and this response further declined from month to month. In the period 15 November 2007 to 15 December 2007
 only [0-40]% of the West Rand patrons qualified and only [0-20]% of the Pretoria patrons. These percentages declined to respectively [0-20]% and [0-20]% in the period 15 February 2008 to 15 March 2008.

Visit frequency: West Rand
[104] The merging parties and the Commission strongly disagreed on the interpretation of the West Rand Free Play visit frequency results. We show the relevant results in graph format as Figure 1 below. It shows the change in the frequency of visits to Montecasino, based on the total number of visits per month made by the West Rand promotion recipients and the control group before and after the opening of Silverstar.  



Figure 1:
Change in West Rand visit frequency amongst West Rand Free Play recipients and their control group
 SHAPE  \* MERGEFORMAT 


Source: Tsogo cardholder data
 

[105] Based on these results Baker concluded that “... the West Rand cardholders that received the Free Play promotion reduced the frequency with which they visited Montecasino during the promotional period no less than did the corresponding West Rand cardholders that did not receive the promotion. This shows that the Free Play promotion was entirely ineffective in preventing Montecasino cardholders who would otherwise have switched to Silverstar from doing so” and the “promotion had almost no effect on the behaviour of those cardholders in the West Rand”.
 
[106] The Commission strongly disagreed with the merging parties’ inferences drawn from these results. The Commission indicated that the graph shows that during the promotion period, the recipient group reduced their visit frequency at a slower rate when compared to the control group, while immediately after the promotion was stopped, the recipient group reduced their visit frequency by a much larger rate when compared to the control group. The Commission averaged the difference in visit frequency between the two series for the three month period January 2008 to March 2008, and for the six month period April 2008 to December 2008. These results are summarized in Table 3 below:
Table 3
Differences in visit frequency between recipient and control groups in the West Rand

	Effect
	Average visits

	Offer period (January to March 2008)
	4.02%

	No offer period (April to December 2008)
	-5.8%

	Effect of promotion
	9.8%


[107] The Commission concluded that the above-mentioned approximately 9% effect is significant since it minimized the losses in gambling spend that would otherwise have been experienced. Based on the above calculations the Commission contended that this was a loss-minimizing strategy by Montecasino in an attempt to reduce the impact of Silverstar’s opening on its West Rand gambling population. According to the Commission this is evident by the manner in which those in the control group changed their behaviour once the promotion stopped. 
[108] The Commission further highlighted that there was no cost for Tsogo attached to the customers who did not take up the promotion because the price only decreased once they had breached the required volume threshold. It also pointed out that there would have been gamblers who had not shifted their spend to Silverstar but did not qualify for the promotion because they did not maintain their spend at Montecasino. Baker conceded that there “are some of those”.

[109] Based on the above data we conclude that the West Rand Free Play promotion did actually have some effect as to limiting the losses that Montecasino would have incurred absent the promotion.
Visit frequency: Pretoria
[110] As explained in paragraph 91 above, the Pretoria Free Play experiment sought to encourage existing customers to increase their level of spending at Montecasino by offering a 50% rebate only if they increased their spending from their previous levels, i.e. only on their incremental spend. The results show that the Montecasino promotion group did not reduce their visit frequency any less than the control group.  

Spend-per-visit: West Rand and Pretoria
[111] With regard to the West Rand spend-per–visit results we need not discuss these results in any detail safe to note that there is no clear pattern of differences between the average spend-per-visit amongst the promotion recipients in relation to the control group. 
[112] Regarding the Pretoria spend-per–visit results Baker conceded that “... the data indicate that the Pretoria Free Play experiment may have been successful in changing the behaviour of existing Montecasino customers” and “... the results suggest that the 50% price reduction on incremental spend at Montecasino was effective in increasing spend-per-visit amongst the customers that received the promotion.”
 
[113] In regard to the Free Play results Booysen in a 2008 internal memorandum
 stated “...the conclusion reached from the results of the pilot offer is that location of, and convenience of access to, a casino is of primary importance to patrons and that Freeplay offers and the like are unlikely to entice them to visit a casino further afield.” Booysen further noted “It was clear that not even a lucrative Freeplay offer could persuade patrons to forfeit the convenience of visiting the casino situated closest to where they reside”.
 
[114] The Free Play promotional offer begs the question that if Tsogo was convinced that each casino operated in its own spatial monopoly and that Silverstar therefore could not exert a determinative competitive constraint on other casinos, why did it engage in this exercise? Obviously Tsogo was not convinced of this at the time or it would not have run this promotion. Furthermore, as shown above, on a closer analysis the Free Play offer clearly delivered some results in changing the behaviour of the targeted casino customers.
[115] Although Booysen in his internal memorandum never questions the design of Free Play, the available evidence at our disposal sheds no light on whether Tsogo did a follow-up in terms of a qualitative assessment of Free Play. One cannot but wonder why the experiment attracted so few gaming customers and if this cannot, at least in part, be attributed to its design, specifically that (i) customers had to meet certain volume threshold hurdles before qualifying for the promotion; and (ii) in the case of the West Rand Free Play promotion the targeting of customers in the so-called “contestable” suburbs (as opposed to the “captive” suburbs (see paragraph 127 below)) may have produced more positive results. Be that as it may, from a Montecasino customer perspective we are no wiser as to why customers found Free Play such an unattractive offer. This is one of many customer-related aspects of this case that the Commission could have investigated by interviewing the relevant customers who Free Play at the time targeted.

Conclusion on Free Play
[116] The results of Free Play do not wholly support the merging parties’ claims that Silverstar and Montecasino are not effective competitors. Closer scrutiny of the Free Play results in fact suggests that the experiment, despite the imposed thresholds for qualification imposed on the targeted customers, was successful to a degree in drawing certain customers to Montecasino since it did influence the West Rand visit frequency and the Pretoria spend-per–visit of the promotion groups.
Emperor’s Palace Survey by IFM
[117] The factual witnesses confirmed that information in regard to casino customers’ switching behaviour between alternative casinos is not readily available in the industry. The IFM survey commissioned by Peermont however provides some but limited insights on customer switching. The focus of this survey was on the relationship between Emperor’s Palace and “competing casinos” and IFM’s report includes a graph showing the frequency of visits of so-called “active”
 and “lapsed”
 Emperor’s Palace customers to these competing casinos. The survey respondents were asked if they are gaming at these competing casinos (i) “more”; (ii) “same” or (iii) “less” than before.
 
[118] The survey results on the above-mentioned score are the following: [0-20]% of respondents indicated that they do not at all visit competing casinos. In terms of the Emperor’s Palace lapsed customers the survey results show that [40-50]% of these customers were gaming “less” at other casinos, [30-40]% of them were gaming “the same” at other casinos, whilst [20-30]% were gambling “more” at competing casinos.
 Thus, [50-60]% of Emperor Palace’s lapsed customers were either gaming the same or more at competing casinos; [40-50]% of these customers were gaming “less” at competing casinos.  

[119] Baker interpreted these results as follows: “whilst we cannot know exactly where that lost Emperor’s Palace business has gone, we do know that [70-80]% of it has not been diverted to other casinos because [70-80]% of lapsed customers have not increased their visits to other casinos” and “the underlying survey responses actually suggest that [70-80]% of Emperor’s Palace’s “lapsed” customers had simply ceased to game at Emperor’s Palace rather than switching their business to another casino.” 
[120] Although the Commission did not challenge Baker on the above-mentioned [70-80]% figure during his oral testimony, the Commission did point out in closing argument that Baker had misrepresented the IFM survey results by ignoring the respondents who indicated that they are gaming “the same” at competing casinos. Counsel for the Commission indicated the following: “The total of [70-80]% visits other casinos, either on a less basis or on the same basis. So, they are not lost to the gambling market. They are still gambling at the other casinos. Thus it can’t be claimed that they have gone to pursue other leisure activities” and “Less would be [40-50]% and [30-40]% will be gambling the same at other casinos”.
 We accept the Commission’s point because the survey results, as quoted above, speak for themselves. However, what the IFM report does not tell us are (i) how much “less” and how much “more” the lapsed respondents are gaming; (ii) the reasons why the lapsed customers are gaming less; and (iii) how the respondents spent the amount that they no longer spent on gaming, i.e. whether or not it was diverted to non-gaming leisure activities. 

Conclusion
[121] There is no cogent evidence in support of a broad market definition of leisure spend as advanced by the merging parties. Based on the available qualitative and quantitative evidence we cannot conclude that casino gaming is significantly constrained by non-gaming leisure and entertainment services and that casino gaming therefore is not worth monopolising.
 We conclude that a casino in having other entertainment options is not attempting to compete for customers directly with non-gaming services such as theatres and restaurants, but instead it is hoping to convert the additional footfall traffic from ancillary services into gamblers, i.e. the entertainment options are designed to be supportive to the gambling experience. 
[122] However, as repeatedly stated, we lack sufficient information on the manner in which customers would choose between potential substitutes in a post merger context. Given that no independent customer information is available in this case we shall therefore leave the exact parameters of the relevant product market open. 
Relevant geographic market
[123] As stated in paragraph 34 above, the merging parties and the Commission had divergent views in regard to the scope of the relevant geographic market: the Commission adopted a broader approach i.e. a ‘central Gauteng’ casino gaming market, and the merging parties a very narrow approach i.e. a ‘localised’ leisure market, as explained in more detail below. 
Commission’s view
[124] The Commission concluded that although the merging parties also have overlapping casino gaming activities in the Western Cape, Eastern Cape and KwaZulu Natal, the distances between their casinos in these provinces are too great to present any likely unilateral competition concerns. We therefore do not deal with any of these geographic areas in these reasons.
[125] In regard to Gauteng the Commission concluded that casino customer behaviour does not obey artificially constructed “catchment areas” and that the relevant casinos compete for customers in the central Gauteng region, comprising Montecasino, Gold Reef City, Silverstar, Carnival City and Emperor’s Palace, but excluding Emerald and Morula because of their relative distances from the main cluster of casinos in central Gauteng.

[126] Makhaya was of the view that the merging parties’ analysis of the relevant geographic market is flawed since it is based on a static view of where casino customers currently gamble. She contended that this critique is especially relevant where there is evidence of customers’ willingness to drive beyond artificially constructed catchment areas. 
Merging parties’ view
[127] The merging parties advanced the view that a casino’s relevant geographic market is local and comprises only the immediate area around it since the overwhelming majority of customers would usually consider only their closest casino when choosing between various leisure options. To demonstrate this the merging parties utilised a consolidated dataset combining the Montecasino, Gold Reef City and Silverstar loyalty card databases (so-called “carded play”) to show the proportion of their business from various suburbs in Gauteng that are “captive” to each casino. These results are discussed in more detail below. 

[128] As an alternative view the merging parties in their final heads suggested that, to the extent that the available evidence supports a third hypothesis, competition between casinos may occur over a wider geographic area than that suggested by the Commission i.e. that the relevant geographic market of a potential casino gaming product market is wider than central Gauteng and that therefore the proposed merger, even on that basis, does not lead to a likely substantial prevention or lessening of competition.
Analysis
[129] The Gauteng based casinos are clearly geographically differentiated. Furthermore, this geographic aspect interacts with the product market since customers could either compromise on the product or on the location of the product. The available information relevant to geographic market analysis in this case includes: (i) the objectives of the sector regulator and its licensing regime; (ii) the catchment areas of the merging parties’ casinos and the contestability of the suburbs within each catchment area; and (iii) relevant data from the IFM survey. We discuss each of these issues in turn below.

Objectives of the casino licensing regime
[130] As stated in paragraph 22 above, the issue of the objectives of the Gauteng licensing regime in relation to geographic competition between casinos received much attention from the merging parties and the Commission at the hearing. Curiously however the GGB was not called as a witness to clarify its current attitude towards (geographic) competition in the sector that it regulates. 

[131] As means of background to the licensing of casinos in Gauteng, the GGB, unlike several of the other provincial authorities, did not divide Gauteng into a series of discrete territories and then invite bids for the exclusive licences to operate in those territories. Rather, potential licensees were invited to submit applications to establish a casino anywhere within the province. Applications were then grouped into six geographic areas, based on the areas which the applicants had chosen in their applications. According to Booysen, both the applicants and the GGB were well aware that the size and viability of each casino, the extent of the public infrastructure and additional amenities that each prospective licensee could fund as part of their bid, and the total amount of gaming that could be sustained from the six available licences, were all dependent on the relative locations of the different casinos.

[132] Booysen further stated that in recognition of the significance that the location of one casino might have on the viability of another, the prospective licensees submitted proposals which were conditional on the locations of the other casinos. The GGB therefore chose to allocate licences to the six casinos that formed part of the mutually compatible combination of bidders that best achieved its overall objectives.
 
[133] The merging parties through Baker alleged that “... it was never the intention of the authorities to create a situation in which casinos were in head-to-head competition with one another” and that “... one should not be surprised subsequently to find that the locations of the casinos chosen by the regulator result in minimal competition between them.”
 
[134] The Commission on the other hand argued that any contention that the GGB had as one of its objectives the limitation or avoidance of competition between casinos in the allocation of licences is dramatically at odds with the provisions of the Gauteng Gambling and Betting Act, Act No. 4 of 1995 (“GGB Act”) and the National Gambling Act, Act No. 33 of 1996 (“National Gambling Act”). The Commission stressed that section 41 the GGB Act sets out the factors to be taken into consideration in the recommendation and granting of casino licences. None of those considerations relates to the minimization or limitation of competition between casinos. To the contrary, section 40 thereof requires that the gambling authority maintain and promote competition. Equally, section 10 of the National Gambling Act requires the gambling authority to monitor the existence of any dominant or over concentrated market share in the gambling industry in the Republic.  

[135] Furthermore, the demographics of the central Gauteng area where the relevant cluster of casinos are located have changed since these licences were awarded as far back as 2001 and earlier (see paragraph 27 above). As stated in paragraph 130 above, the GGB, for reasons unknown to us, did not partake in the hearing. It would have been best placed to answer to its current objectives and approach to competition between casinos in Gauteng.

Evidence relating to relative drive times between casinos
[136] To demonstrate the relative geographic proximity of certain of the Gauteng based casino’s we summarise in Table 4 below the drive times (in minutes)
 between the merging parties’ casinos and the other Gauteng based casinos. This data show that Emperor’s Palace and Carnival City are the two casinos located closest to each other since they are only 20 minutes apart. It also shows that Emerald and Morula in terms of drive time are relatively distant form the other casinos. 
[137] This data also show in regard to Silverstar that its geographically closest located competitors in terms of relative drive time are those that would post merger be merged in one entity, i.e. Montecasino and Gold Reef City.
Table 4
 Relative drive times at peak times between different Gauteng casinos 
	Casino
	Carnival City
	Emerald
	Emperors
	Gold Reef City
	Montecasino
	Morula

	Emerald
	63
	 
	 
	 
	 
	

	Emperor’s Palace
	20
	63
	 
	 
	 
	

	Gold Reef City
	29
	58
	30
	 
	 
	

	Montecasino
	35
	70
	27
	29
	 
	

	Morula
	96
	74
	79
	97
	81
	

	Silverstar
	61
	87
	57
	46
	34
	85


Source: 
Data based on Tom-Tom website using location information from the casino websites
 
[138] Although we lack direct evidence on the actual times that casino customers are willing to travel between casinos, we do know that customers in Gauteng visit more than one casino. The available information from the IFM customer survey on behalf of Emperor’s Palace confirms this as well as the merging parties’ own loyalty card data. 
Market players’ views

[139] Contrary to Kaatze and Kok, Booysen in his witness statement submitted that rival casinos do not provide the closest competitive constraint on each other. He stated “While casinos are the only (legally approved) providers of casino games ... in South Africa, such that a customer specifically seeking that service would only be able to do so by choosing between casinos, the presumption that rival casinos provide the closest competitive constraint on each other in South Africa does not hold for two reasons. These are, first, the mix of customers served by casinos in South Africa and second, the role of location and geography in those customers’ decision making. The majority of casino visitors in South Africa are occasional gamblers. Because the casinos licensed by the various provincial gaming boards are generally located in urban and residential areas, intended to lie in close proximity to large numbers of consumers, much of the demand for casino gambling in South Africa derives from people that have not travelled significant distances to visit the casino”.

[140] Kaatze however in his witness statement cited “the relatively close proximity of some casino locations” as one of the reasons for the “competition, to an extent, among the seven casinos in the Gauteng market”. He then went on to state that “... the casinos located most closely to one another in Gauteng (such as Sun International’s Carnival City casino in Brakpan on the East Rand and Peermont Global’s casino, Emperor’s Palace in Kempton Park, also on the East Rand) have a greater competitive influence on one another than the casinos which are further from each other ...”.
 Kok in his witness statement stated that Emperor’s Palace’s offering “is designed to draw customers from a wider regional setting than just the immediate catchment area”.
 

Merging parties’ loyalty card data

[141] In paragraph 127 above we indicated that the merging parties utilised their consolidated loyalty cardholder databases to assess the degree of overlap within the suburbs from which the merging parties’ three Gauteng based casinos draw their respective custom. This analysis aimed to identify the distribution of gambling spend in each suburb in order to classify those suburbs as either (i) “captive” to one of the merging parties’ casinos; or (ii) “contested”
 between two or more of their casinos.
  

[142] The Commission strongly criticised the merging parties’ use of its loyalty card data for geographic market delineation purposes. According to the Commission these data represent a “static” snapshot of where customers currently gamble which may understate the true extent of the geographic market: it stated “...the parties’ reliance on their database presents a static view to [sic] how consumers behave”
 and “...it is quite possible to observe limited product flows between regions belonging in the same geographic market.”
 The Commission further contended that a review of the choices made by customers under current prices does not necessarily reflect the alternatives to which such customers could practically turn in the event of a post merger deterioration of terms.
 The merging parties did not dispute this as a point of principle.
 The Commission furthermore contended that the merging parties’ quantitative analysis is based on a biased sample consisting exclusively of its loyalty card members and is also based on a circular argument. The Commission argued that “... incentives within a loyalty scheme encourage ‘single-homing’ behaviour or captivity as customers seek to gain as much reward as possible.”

[143] Notwithstanding the Commission’s criticism of the merging parties’ methodology we summarise the results of the merging parties’ loyalty card data analysis in Table 5 below.
Table 5   Share of merging parties’ casino revenue from captive and contestable suburbs with captive at 80%
	Relative revenue share
	Gold Reef (%)
(%)City
	Montecasino (%)

	Silverstar (%)


	from Gold Reef City captive suburbs
	[50-60]
	[0-10]
	[0-10]

	from Montecasino captive suburbs
	[0-10]
	[60-70]
	[0-10]

	from Silverstar captive suburbs
	[0-10]
	[0-10]
	[30-40]

	from Gold Reef/Montecasino contestable suburbs
	[20-30]
	[10-20]
	[0-10]

	from Gold Reef/Silverstar contestable suburbs
	[0-10]
	[0-10]
	[10-20]

	from Montecasino/Silverstar contestable suburbs
	[0-10]
	[10-20]
	[20-30]

	from 3-way contestable suburbs
	[0-10]
	[0-10]
	[0-10]

	Total 
	100
	100
	100


Source: Gold Reef and Tsogo loyalty cardholder data; see page 25 of Baker’s witness statement

[144] Table 5 shows that the captive suburbs (as defined) account for [50-60]% of revenues at Gold Reef City, [60-70]% of revenues at Montecasino and only [30-40]% of revenues at Silverstar. Silverstar thus derives the majority of its revenues from contestable suburbs. Based on these results the Commission pointed out that the merging parties’ own analysis “... clearly shows that the degree of captivity is not absolute, especially for Silverstar, and conversely that the casinos generate “non-trivial proportions” of their revenue from contestable suburbs.”
 We agree with this. Furthermore, Baker conceded that “... From what I have called contestable suburbs we do get some significant revenues for Silverstar. In principle that is revenues for which Silverstar and Montecasino could be in competition”
 and further admitted that “... the current catchment areas of the casinos, as suggested by the distribution of their loyalty cardholders, do not prove the existence of narrow geographic markets ...”.
 He furthermore acknowledged that the merging parties’ captivity and single-homing analyses are not dispositive in relation to their case but merely are “entirely consistent” with it.
  

[145] Suburb contestability between casino pairs is also mirrored in Kaatze’s evidence. He stated that “... we know that the majority of our customers reside close by, but there are a number of people who will fall between various casinos who have either equal drive time and other reasons to visit casinos. And therefore very important for us to ensure that we have offerings that are out there that will also make sure that our competitors remain playing with us, and secondly to try and attract those people who fall between the demarcated areas of casinos”.

IFM survey

[146] We in paragraph 117 above referred to the 2009 IFM survey of both active
 and lapsed
 Emperor’s Palace customers. These customers in the survey were asked: “What other casinos do you visit?”. They indicated that they visit Montecasino, Gold Reef City, Carnival City and Silverstar, but also the Sun City and Carousel casinos. In relation to customers including Sun City in this list Kok testified that he did not know why that might be the case: “... It is quite surprising.  I mean I can imagine possibly because Sun City being one of the older casinos in the country, but possibly because it is more of a destination than the normal city based casinos.  But no, I don’t really know why that would be the case”.
 This could be indicative of a potentially broader geographic market for casino gaming than central Gauteng (also see merging parties’ alternative view in regard to the scope of the relevant geographic market in paragraph 128 above).
Conclusion

[147] The Tribunal in the available evidence has not found dispositive support for the merging parties’ view that casinos each operate in their own local geographic market i.e. that they are spatial monopolies that compete with non-gaming leisure in a confined local geographic area. In fact the merging parties’ own evidence points to a significant degree of contestability between the suburbs surrounding their Gauteng based casinos. 
[148] However, the precise parameters of the relevant geographic market for a potential casino gaming market can be left open since it does not alter our ultimate conclusion in this case. As already stated, we lack merger-specific evidence on the extent to which location would be a central element of casino customers’ decision making process in a post merger context (also see paragraph 162 below).

Other evidence
Price and non-price competition and concentration
[149] We have emphasised that a key characteristic of casino gaming is the fact that the price of gaming is ambiguous in that casino customers can only indirectly perceive a casino’s slots hold ratios through the time that they are able to spend on a specific slot with a finite budget. One therefore may think of the hold ratio as the average amount of time for which a customer with a given amount of money to spend can expect to play a specific slot if they gamble until all their cash has gone. This is better known in the industry as ‘time-on-device’ (also see paragraph 25 above). 
[150] The evidence of the factual witnesses confirms that casinos’ slots hold ratios, from their customers’ perspective, are subjective and highly opaque. Kaatze and Kok both indicated that customers can have only the vaguest impression of casinos’ hold ratios.
 Kok stated “... I think it is more a sort of emotive feeling and the word of mouth that casino patrons experience if they go to casino X versus casino Y that they believe the winning feeling at this casino is better than the other one”.
 Given this pricing opaqueness a small adjustment in hold ratios (for arguments sake a 5% post merger increase in a current 5% hold ratio, thus increasing the current hold ratio from 5% to 5.25% post merger) conceivably may even go unnoticed by a casino’s customers. This would suggest that a casino may have to adjust its hold ratios quite drastically in order for customers to notice any difference in terms of time-on-device. This could mean that customers from a slots pricing perspective are infra-marginal i.e. that they in the event of a post merger SSNIP (read hold ratio instead of price) would not shift their casino spend either to another casino or even to a non-gaming leisure activity.
[151] We mentioned in paragraph 23 above that the hold ratios on slots are regulated and also indicated that gambling regulations in South Africa generally require that slot machines must have a theoretical and demonstrable return to the public of 80%. Kok stated that “slot machine advantages
 can range from as low as 0.1% ... to as much as 9.3% per individual machine, although 20% is the permissible ceiling”.
 Although we lack evidence on whether and how the sector regulator benchmarked the regulatory “price” cap on the slots hold ratios, we find it curious that the regulated cap bears no resemblance whatsoever to hold ratios in practice, for example in Gauteng the regulated cap is a 20% hold ratio but the hold ratios of the casinos in practice on average are below 10%. This is a remarkable difference. The Gauteng sector regulator (and other provincial regulators for that matter) therefore may want to rethink the regulated price cap on hold ratios and bring it closer in line with reality.
[152] From the available evidence it appears to us that a 20% hold ratio (i.e. the maximum hold ratio allowed by sector regulation) would be unrealistic in any geographic market, regardless of whether other casinos or non-gaming leisure activities are present or not present in a specific geographic area. Booysen in regard to realistic hold ratio levels stated “... if the hold ratio is too high, customers would lose their money too quickly, giving them an unsatisfactory gaming experience, and reducing the chances of that customer gambling in the future”
 and “Although casinos are prohibited from advertising comparative hold ratios, operators recognise that consumers will become dissatisfied with casinos at which they feel they do not receive value for money as regards time on machine, and will ultimately switch their leisure budget to other forms of leisure ...”.
 Baker in similar vein stated “... customers who regularly receive only a small amount of time-on-device from their gaming budget will not have an enjoyable gaming experience and will reduce their frequency of visits and may eventually cease visiting altogether.”
 Kok emphasised that a casino faces a trade-off between hold ratios and volume when setting its prices. According to Kok Peermont “strives to offer lower-advantage machines in the belief that the decrease in house advantage will be more than compensated for the increase in volume”.
 He further stated that Peermont in setting hold ratios considers inter alia if the hold percentage provides “enough winnings (both as to quantum and frequency) and entertainment value for players to keep them coming back?”
 Kaatze indicated that hold ratios do not impact on customer loyalty in the short term, but if a casino’s hold ratios “should be significantly out of line with the market, this may impact on customer loyalty over the longer term”.

[153] We further point out that although a casino cannot change its slots hold ratios without the prior approval of the sector regulator, it can make game changes on existing slots, make denomination changes and pay system bonuses at its discretion. Kaatze in regard to this discretion of a casino stated “... the return to player can be adjusted by the addition of jackpots and other prizes not inherent in a slot game. These are added at the discretion of the casino operator to the play of that game.”
 It would thus be incorrect to think of the price of casino gaming merely in terms of hold ratios. 
[154] Kok was of the view that when a casino has competition within a region “as is the case in Gauteng and Kwa-Zulu Natal, then hold percentages would tend to be lower or more competitive, especially if the regulator regularly publishes aggregate market information for that region”.
 Baker however testified that there is no evidence of a correlation between hold ratios and the geographic location of a casino. He performed a cross-sectional price-concentration study which he claims shows that casinos in Gauteng do not provide better price and non-price terms than casinos that are geographically isolated from other casinos. According to the merging parties this immediately demonstrates that changes in the number and proximity of rival casinos do not affect casino operators’ conduct. Baker alluded that these isolated casinos’ conduct must therefore be the result of some other constraint, for instance competition from non-gaming leisure alternatives available within their respective catchment areas. Based on this cross-sectional analysis the merging parties ultimately concluded that there is “no evidence that casinos vary the terms of their offer in response to the proximity of rival casinos”. However this is inconsistent with the factual evidence of both Kaatze and Kok who indicated that their Gauteng based casinos do track the promotions of their closest casino rivals (see paragraph 51 above). 

[155] Be that as it may, we do not have to conclude on the issue of the relationship between concentration and hold ratios in this case since even if one does accept that hold ratios are the same or similar between (i) those casinos that are geographically isolated from other casinos and (ii) those with nearby casinos within their immediate geographic area, the fact remains that casinos compete along other dimensions than hold ratios, as testified by the factual witnesses and elaborated on below.

[156] Aside from setting hold ratios at levels which permit of an enjoyable gaming experience, casinos in practice deploy other elements of competition to boost their demand and enhance revenues. In fact most if not all casino operators in South Africa in addition to mere slots and table games offer a variety of promotions and other services which are designed to attract consumers to their premises. Booysen broadly characterised the non-price tools by used by Tsogo as non-gaming attractions, complementarities (ranging from food and drinks to playing customers to accommodation and travel for high value customers), loyalty programmes and promotions and marketing, including open market promotions available to all customers and “club” promotions available to customers belonging to Tsogo’s loyalty programme.
 Kaatze indicated that Carnival City in order to attract and retain customers over the short term focuses on a “total offering which includes, in addition to hold ratios, business tools such as the MVG loyalty programme
, complementary services and facilities, promotions, prizes and additional benefits”.
 Kok stated that Emperor’s Palace competes with “other casinos” through various means in respect of a “packaged-value promotion” which includes aspects such as “facilities, services, marketing and promotions, security, parking and other amenities and attractions”.

[157] The above-mentioned loyalty card schemes of casinos are designed to reward frequent gaming visitors and high spenders. These loyalty cards enable customers to accrue points from their casino gaming which can be redeemed for gaming credits or other benefits as well as qualify them for preferential services such as priority parking. These programmes have certain base benefits for the various tiers of membership. The rates at which customers earn and redeem loyalty system points are not prescribed by sector regulation but however are monitored. Booysen described these loyalty card schemes as a “means of encouraging customers to gamble for longer, to return more frequently, and to make regular gamers feel valued by their casino”.
 These schemes further enable casinos to identify their customers and their levels of play and to communicate directly with them. 
[158] Furthermore, both Kok and Kaatze emphasised the importance of marketing and promotional activities as part of a casinos strategy to retain customers. Kaatze stated that “Sun International’s marketing and promotional activities are primarily aimed at retaining the existing customer base and increasing customer spend.”
 Examples of these promotional activities include the use of mystery and bonus jackpots, weekly prize draws and free or discount tickets to loyalty card members to events and cinema or hotel stays. Complementary drinks and meals are also provided saving customers from having to disrupt their play on the slots and table games.
 Kok extended this to the attraction of new customers: he stated that the “... primary aim of marketing and promotional activities is to attract new customers and to retain existing customers.” He then went on to state that Peermont’s promotions are “... targeted at the existing customer base, at new customers and at former customers who have been lost to competing casinos”
 and that Peermont’s Winners Circle program is “the foundation of the Peermont retention strategy for casino customers”.

[159] We conclude that competition between casinos comprises a number of dimensions which makes it unnecessary to further deal with various disputes between the merging parties and the Commission in regard to evidence of cross-sectional hold ratio-concentration. 
[160] Furthermore, Makhaya disputed the merging parties’ data and analysis of both profitability and casino loyalty card terms, which data counsel for the merging parties described as “a slice in time”
, on the grounds that they were based on insufficient data. 
[161] We shall not deal in these reasons with Baker’s arguments in relation to casino concentration and casino profitability, loyalty card terms and parking and drinks charges since we lack sufficient data to come to informed and meaningful conclusions on these relationships. 
Lack of customer information and evidence on marginality

[162] As already repeatedly stated, despite the fact that casino gaming is a consumer market, the Commission in this case did not embark on an independent and focussed merger-specific customer survey. We can however from the record and testimony tell that individual casino customers, or groups of these customers, generally would differ in their ability and willingness to substitute away from one product/location to another. It is evident that the incumbent casino operators seek to and in fact do attract a variety of different types or groups of customers which differ in terms of inter alia their affinity to gaming and their willingness to travel
, which in turn may affect their casino visit frequency, levels of spending and willingness to substitute. 
[163] Different categorisations of casino customers were advanced during the hearing; distinction was for example made between (i) occasional gamblers who visit a casino relatively rarely; (ii) regular gamblers who visit a casino regularly; and (iii) so-called “high rollers”. Kaatze for example distinguished between “punters” and “dedicated customers” and stated that “if you’re a punter, you may come and give us a share of your wallet as opposed to a dedicated customer if you had the right reason to come through on an occasional basis.” Booysen also specifically referred to occasional gamblers, as highlighted in paragraph 39 above. Furthermore, the various casinos’ loyalty card programmes distinguish different tiers of customers
 and players are upgraded or downgraded between these tiers based on their carded play within a relevant period. 
[164] It is the preferences of the marginal customers that are of specific relevance to the price-setting and non-price decisions of a firm since they are the customers for whom the firm would compete in the relevant market.
 If one applies economic theory to this case it predicts that the key to the profitability of any post merger SSNIP (read hold ratio increase) or service deterioration implemented by one of the merged casinos depends on (i) the proportion of demand that is retained by the casino; (ii) the proportion of any diverted sales revenue to other casinos/non-gaming leisure; and (iii) the additional profits made by that casino as a result.
[165] In regard to marginality Baker in his hypothesis distinguishes between those customers with a relatively (i) weak preference for gaming; and (ii) strong preference for gaming. According to Baker the most marginal consumers are likely to be those with a relatively weak preference for gaming whose alternative to casino gaming is a non-gaming leisure activity. In contrast, those consumers with a relatively strong preference for gaming and whose alternative to gaming at a specific casino is a journey to their next closest casino, are, by virtue of the costs and inconvenience imposed on them by that extended journey, much less likely to switch away from the original casino in the first place. Thus, although the next best alternative of these consumers may be another casino, they are much more likely to be infra-marginal consumers whose next best alternatives are much less relevant than those of marginal consumers in shaping the competitive conduct of casinos, according to the merging parties.
[166] Makhaya conceded that the Commission in this case did not approach its analysis by reference to the question of marginality. She articulated the complexities relating to marginality in regard to casino gaming as follows “... the contention is that there isn’t really a proper notion of marginality in this market where you have to look at these various dimensions that casinos compete on ... they compete on hold ratios, marketing promotions, loyalty schemes and you can categorise the different aspects that they compete on in various ways.”
 Although the Commission in its final Heads of Argument do state that “... were the merged entity to behave as a profit maximizing entity, they would likely discriminate between the different grades of gamblers based on their revealed preferences for gambling” 
 and “... within each consumer segment, consumers make decisions about marginal consumption i.e. whether to switch some or all of their consumption in the face of a deterioration in the offer”
, it did not in its referral and during testimony identify these different grades/segments of customers or analyse if and how their behaviour may differ in response to a post merger SSNIP or non-price deterioration in the merged entity’s casino offering. It also did not quantify the contribution of potential different customer groups’ casino gaming spend in relation to total casino income. Ultimately the Commission did not provide evidence in regard to the likely marginal customers. 
[167] The Tribunal furthermore lacks evidence on correlation between marginality (gaming preference) and amounts spend by customers.
 One would also have to factor in that gamers’ spend levels would be affected by their levels of disposable income and not only their degree of commitment to casino gaming.
[168] In the large merger involving Masscash - Finro
 the Tribunal stressed that it is highly supportive of the use of economic analysis in merger cases and that well conducted customer surveys can provide very valuable insights into market characteristics and dynamics, as well as customer behaviour and preferences, specifically in differentiated-goods markets. In the instant case the Commission could have performed in-casino customer interviews or could have done an online Commission or outsourced questionnaire to explore the breadth of customers’ perspectives in what is a complex luxury goods consumer market characterised by opaque pricing. Subsequent analysis could have followed of the potential price-raising consequences of this merger.
 Based on the current evidence the Tribunal cannot determine if the merger would create a material incentive to post merger raise hold ratios or lower quality at any of the merging parties’ relevant casinos.
Conclusion
[169] Although the Tribunal accepts the Commission’s hypothesis that the merging parties’ casinos in central Gauteng theoretically may be each other’s closest competitors we conclude, based on the available qualitative and quantitative evidence, that there is no sound evidential basis to find that the proposed transaction is likely to substantially prevent or lessen competition in a central Gauteng casino gaming market and therefore that the divestiture of Silverstar is warranted. In particular we find independent merger-specific evidence to be lacking in regard to casino customers’ preferences and likely post merger behaviour. The Commission has a higher burden in terms of the Act than simply criticising the merging parties’ hypotheses; it must provide evidence that the merger under consideration is likely, on a balance of probabilities, to substantially prevent or lessen competition in a specific relevant market. 
[170] Given the above we approve the proposed transaction without conditions.

___________________
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� Includes management and public shares.


� Excluding TSE No. 1.


� Split in the following proportions: Krok Family Entities (6.55%); Allan Gray Clients (5.95%); and others (6.44%).


� No public interest considerations were raised by the Commission or any third party in the context of this merger.


� Excluding the Morula Sun Casino and the Emerald Casino.


� He is also a former Chief Executive Officer of the Gauteng Gambling Board.


� An economics consultancy.


� As illustration of this phenomenon: A low denomination machine with many lines can involve a higher stake on each play (for example R1 x 30 lines) than on a higher denomination machine with fewer lines (for example R5 x 3 lines).





� There is an exception to this in that the figure applicable in the Eastern Cape appears to be 85%. Booysen in regard to the maximum hold ratio states, at transcript page 593: “My recollection is that it is 20% across the country apart from the Eastern Cape if I am not mistaken but it is to my recollection 15%.”


� See Gauteng Gambling Regulations, Part 2 – Casinos, Chapter 17, Regulation 66(2).


� Booysen’s witness statement, paragraph 80.


� The GGB took a policy decision on 08 May 2007 to allow the amendment of casino licences to substitute reference to gambling devices on the licence with gambling positions. One slot machine is equal to one gambling position and one table is equal to 14 gambling positions.


� A survey conducted by Caxton Publishers and Printers.


� A brand strategy document assessing the health of the Montecasino brand.


� See Makhaya’s testimony: transcript page 377.


� See Choice Factors and Alternative Activities for Riverboat Gamblers, Douglas M. Turco and Roger W. Riley, Journal of Travel Research (1996).


� See Baker’s testimony: transcript pages 1023 and 1024.


� Such as betting, bingo, limited payout machines, the lottery and informal gambling.


� Transcript, page 510.


� Witness statement, paragraph 4.1.


� Witness statement, paragraph 43.


� Transcript, page 822.


� Transcript, page 784.


� Heads of Argument, paragraph 170.


� Merger record, pages 661 and 727.


� Merger record, page 728.


� Tribunal case No. 62/LM/Jul05, see paragraphs 48 to 53.


� Witness statement, paragraph 2.6.1.


� Witness statement, paragraph 2.6.1.


� Witness statement, paragraph 24.


� Transcript, pages 67 and 68.


� Source: Merging parties’ financial statements, as cited by the Commission.


� Montecasino series 3 track 4, Urban Studies, page 2, 2005.


� Montecasino series 3 track 4, Urban Studies, page 3, 2005.


� Transcript, page 591.


� Kok’s witness statement, paragraph 18.


� Transcript, page 33.


� Witness statement, paragraph 17.


� Transcript, page 165.


� Booysen’s witness statement, paragraphs 95 and 101 to 114. See also record page 793.


� Urban Studies (2005). Montecasino Series 3 Track 4. Submission by the merging parties.


� Urban Studies (2005). Montecasino Series 3 Track 4. Submission by the merging parties.


� Transcript, page 623.


� Kok’s witness statement, paragraph 13.


� Kok’s witness statement, paragraph 14.


� Transcript, page 40.


� Transcript, page 182.


� Transcript, page 171.


� Transcript, page 41.


� Kaatze’s witness statement, paragraph 24.


� Transcript, page 49.


� Transcript, page 135.


� Transcript, page 58.


� Transcript, page 182.


� The concept of the 'relevant market’ is different from other definitions of market often used in other contexts, for example marketing initiatives. See Commission Notice on the definition of relevant market for the purposes of Community competition law. European Commission (1997d) 97/C 372/03, paragraph 3.


� Sun International’s view of the effects of this transaction is summarised (at page 4679 of the merger record) as follows: “Sun International expects no significant impact on the casino market in any of the provinces to result from the implementation of the proposed merger”.


� See paragraph 2.2.3 of the Horizontal Merger Guidelines of the U.S. Department of Justice and the Federal Trade Commission, Issued 19 August 2010. 


� See transcript, pages 671 to 674.


� Booysen’s witness statement, paragraph 80.


� Idem footnote 57, see paragraph 4 of Guidelines.


� Idem footnote 55, see for example paragraph 7 of the Commission Notice.


� The merging parties used publically available GGB data on the amount of gaming revenue in Gauteng and subtracted from this the total revenue of the merging parties’ casinos (Montecasino, Gold Reef City and Silverstar) thus creating a revenue series showing the aggregate gaming revenue of Emperor’s Palace, Carnival City, Emerald and Morula (the “comparator casinos”). They then indexed the revenue of the comparator casinos to that of the merging parties’ casinos to compare the growth of the two series. They also compared the actual revenue generated by the merging parties’ casinos after the opening of Silverstar with the forecast of their revenue absent Silverstar. The difference between the two is an estimate of the new-to-gaming revenue created by the opening of Silverstar.  


� According to the merging parties this is a reasonable proxy since Sun International is in agreement that Carnival City was not materially affected by the opening of Silverstar.


� Applying this growth rate to the casinos’ 2007 revenue figures produces an estimate of the change in revenue they would have been expected to have generated if Silverstar had not entered. This expected change in revenue is then compared to the change in the revenue actually generated to determine the total impact that Silverstar had on each casino.  


� Merger record page 4676; Kaatze’s witness statement, paragraph 5.


� Heads of Argument, paragraph 119.


� See Heads of Argument, paragraph 110.


� Makhaya indicated that plausible alternative proxies for growth absent Silverstar might include the growth rate of the Gauteng market in the previous year. 


� Transcript, page 534.


� Transcript, page 303.


� Transcript, page 305.


� See Intermediate Microeconomics: A Modern Approach, fifth edition, Varian (1999), page 35.


� Heads of Argument, paragraph 136.


� Transcript, page 534.


� Heads of Argument, paragraph 248.


� Transcript, page 789.


� Witness statement, paragraph 93.


� For a relative price increase to be unprofitable does not require that the majority of consumers would switch, but only that sufficient numbers would do so.


� Booysen’s witness statement, paragraph 95.


� Based on its share of GGB tax revenue.


� Kok’s witness statement, paragraph 27; Makhaya’s witness statement, page 38.


� Kok’s witness statement, paragraph 33.


� ‘Emperors Palace Research: Uncovering the Internal and External Challenges’, August 2009.


� See Kok’s witness statement, paragraph 16.


� See Kok’s witness statement, paragraph 15.


� As stated above, data as supplied by the GGB.


� Making comparisons between the hold ratios of different casinos and of hold ratios in a single casino over time is complex. Given the existence of machines with different hold ratios within a casino, aggregate measures of hold ratios may vary simply as a result of changes in the mix of machines played by customers. Consequently, in an ideal world one would prefer to make like-for-like comparisons wherever possible, with the least possible heterogeneity in the bundles of machines that are subject to comparison, for example the weighted-average hold ratio on the main floor of one casino can be compared to the weighted-average hold ratio on the main floor of the other casino, or the weighted-average hold ratio of all machines with an entry level bet of R2 at one casino can be compared to the weighted-average hold ratio of all machines with an entry level bet of R2 at the other casino.


� Transcript, page 473.


� Page 70 of the Commission’s recommendation. Also see Kok’s witness statement, paragraph 28.


� Transcript, see pages 476 to 478.


� Transcript, page 189.


� Transcript, pages 478 and 479.


� The second of these experiments, termed the ‘Loyalty Card Upgrade’ experiment, by the merging parties’ admission is not as relevant to the assessment of the degree of on-going competition between Silverstar and Montecasino and is therefore not discussed in these reasons. It was launched on 15 November 2007 and involved upgrading the loyalty card status of selected cardholders to see if such upgrades would encourage customers to increase their spend at Montecasino.


� Heads of Argument, paragraph 153.


� ‘Play-based Reward Freeplay Pilot’, Memorandum from Jacques Booysen to Rob Collins, dated 28 March 2008, page 2.


� Booysen’s witness statement, paragraph 107.


� For example seasonal variation, macroeconomic conditions or the effect of any promotional activity by Silverstar.


� The use of control groups allow for the calculation of the “difference-in-differences” by measuring how one group changes compared to changes in another group. The behaviour of the non-recipients in the control groups would therefore reflect any changes in cardholder behaviour that were unrelated to the Free Play experiment making it unnecessary to identify and quantify the impact of external factors.  


� Baker’s witness statement, page 55.


� For example, a West Rand customer who was offered the promotion and who had an average theoretical win at Montecasino of R1000 per month between April 2007 and September 2007 and who had a theoretical win of R1100 in December 2007 would have received a rebate of R220 (i.e. 20% of R1100).  If he/she had a theoretical win of R900 in December 2007 he/she would have received no rebate as his/her spending would have been below the relevant monthly average in the earlier period.  


� For example, a promotion recipient in Pretoria that had an average theoretical win of R1000 per month between April and September 2007 and increased that spend to R1500 in December 2007 would receive a rebate of R250 (i.e. 50% of the R500 increase).


� Idem footnote 95, see page 2 of Memorandum.


� A well designed controlled experiment is a robust and widely accepted experimental technique in the natural sciences for isolating the impact of changes in one variable of interest from changes in other factors. 


� See Baker’s witness statement, paragraph 4.5.1.6. 


� Page 59 of the Commission’s recommendation.


� Baker’s witness statement, page 71.


� Baker’s witness statement, page 58.


� Transcript, page 503.


� Transcript, page 973.


� Transcript page, 971.


� S. Bishop and M. Walker, The Economics of EC Competition Law: Concepts, Application and Measurement. Thomson Reuters, London. 2010, at 6-037.


� The change in spend-per-visit was determined by calculating the average spend-per-visit of the relevant group and then deducting from it the average spend-per-visit for the group over the period April to September 2007 and dividing by that average. In all cases average spend is measured as theoretical win.


� Silverstar not yet open.


� Idem footnote 95, see page 3 of the Memorandum.


� Baker’s witness statement, page 57.


� Baker’s witness statement, page 58.


� Transcript, page 970.


� Baker’s witness statement, page 64.


� Idem footnote 95.


� Booysen’s witness statement, paragraph 112.


� Defined as Winner Circle members (i.e. Emperor’s Palace loyalty cardholders) who have visited Emperor’s Palace and have played since 14 July 2008.


� Defined as Winner Circle members who had not played at that casino since 14 July 2008.


� See page 38 of IFM report.


� Also see merging parties’ Heads of Argument, paragraph 106.


� Transcript page 1179.


� A market is worth monopolising if monopolisation permits prices to be profitably increased. See S. Bishop and M. Walker, The Economics of EC Competition Law: Concepts, Application and Measurement. Thomson Reuters, London. 2010, at 4-005 and 4-006.





� See Booysen’s witness statement, paragraph 9.


� Booysen’s witness statement, paragraph 11.


� See witness statement, paragraph 2.3.1.


� Calculated by the merging parties using a route mapping website.


� Baker’s witness statement, page 8.


� Booysen’s witness statement, paragraphs 35 and 36.


� Kaatze’s witness statement, paragraph 5. 


� Kok’s witness statement, paragraph 11.


� Refers to “non-captive” suburbs.


� The merging parties classified a suburb as “captive” to a particular casino where 80% of the merging parties’ total combined gaming revenues in that suburb accrues to that casino. Where two casinos together account for 80% of a suburb’s recorded gambling demand, that suburb is classified as contestable as between the two casinos. If no two casinos together account for 80% of demand in a suburb, that suburb is classified as contestable as between all three of the parties’ casinos. Baker also testified that the selection of this 80% figure is not based on any international best practice. 


� Page 38 of the Commission’s recommendation.


� Page 38 of the Commission’s recommendation.


� Makhaya’s witness statement, page 14.


� Merging parties’ Heads of Argument, paragraph 102.


� Heads of Argument, paragraph 69.


� Page 51 of the Commission’s Recommendation.


� Transcript, page 702.


� See witness statement, page 21.


� See transcript pages 701, 901 and 902.


� Transcript, page 34.


� See footnote 121 above.


� See footnote 122 above.


� Transcript, page 143.


� Transcript, page 43.


� Transcript, see pages 137 and 138.


� Win expressed as a percentage of the value of bets placed.


� Kok’s witness statement, paragraph 30.


� Booysen’s witness statement, paragraph 50.


� Booysen’s witness statement, paragraph 68.


� Baker’s witness statement, page 13.


� Kok’s witness statement, paragraph 30.


� Kok’s witness statement, paragraph 31.


� Kaatze’s witness statement, paragraph 19.


� Kaatze’s witness statement, paragraph 14.


� Kok’s witness statement, inter alia paragraph 31.6.


� Booysen’s witness statement, paragraph 69.


� Sun International’s customer loyalty program is known as the ‘Most Valued Guest Programme’. 


� Kaatze’s witness statement, paragraph 19.


� Peermont’s loyalty club is branded as “Winners Circle”.


� Booysen’s witness statement, paragraph 23.


� Kaatze’s witness statement, paragraph 24.


� Booysen’s witness statement, paragraph 23.


� Kok’s witness statement, paragraph 12. 


� Kok’s witness statement, paragraph 20.


� Transcript, page 441.


� For example the costs and inconvenience of travelling.


� For example: Peermont’s program distinguishes ‘Maroon’, ‘Silver’ and ‘Gold’ customers.


� Given that the sales to infra-marginal consumers would remain with the party who post merger hypothetically increases the price (i.e. hold ratio), it is clear that the responses of marginal consumers are what really matters in measuring the likely competitive effects of a merger.


� Transcript, page 398.


� Heads of Argument, paragraph 38.


� Heads of Argument, paragraph 41.


� Transcript, page 1026.


� See merger involving Masscash Holdings (Pty) Ltd and Finro Enterprises (Pty) Ltd; Tribunal Case No: 04/LM/Jan09.


� The Commission could for example have performed a diversion ratio analysis and economic modelling as a quantitative measure to predict the degree of closeness of competition between the merging parties’ casinos.
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