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REASONS FOR DECISION

PROHIBITION

1. On 29 October 2024, the Competition Tribunal (“Tribunal”) prohibited the
proposed transaction in terms of which Vodacom (Pty) Ltd (“VWodacom”) intends
to acquire 30%, and potentially 40%, of the issued share capital of Maziv (Pty)
Ltd (“Maziv”), previously called Business Venture Investments No 2213 (Pty)
Ltd! (“the proposed transaction”). Vodacom and Maziv collectively are referred

to in these reasons as “the merger parties”.

T Newco was renamed Magziv during the course of the Competition Commission’s investigation.
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2. The proposed transaction involves, inter alia, the largest Mobile Network
Operator (“MNO”) in South Africa, Vodacom, and the largest dark fibre provider
in South Africa, Dark Fibre Africa (Pty) Ltd (“DFA”), as well as the largest fibre
to the home (“FTTH”) Fibre Network Operator (“FNO”) in South Africa, Vumatel
(Pty) Ltd (“Vumatel”).

3.  The Tribunal’s reasons for prohibiting the proposed transaction follow.

4. We note that it is common cause that the proposed transaction given that it
relates to access to the internet/data and its (future) pricing, is of great
significance to millions of South African consumers. The Commission’s case is
that the proposed transaction raises both horizontal and vertical competition
concerns and ultimately negatively affects South African consumers. The
merger parties disagree but nevertheless tender mostly behavioural conditions
mainly for the vertical concerns (not for the horizontal concerns) and tender fibre
roll-out and other public interest commitments, that we assess under the public

interest.

5.  We shall consider the effects of the proposed transaction particularly on low-
income consumers, including future access to products and services through the
roll-out of fibre to support the provision of internet into lower income areas and
the effects of the proposed transaction on the future costs of those products and
services. Various relevant counterfactual(s) will be a key consideration in this

assessment.

MERGER PARTIES

6. The primary acquiring firm is Vodacom. Vodacom is ultimately controlled by
Vodacom Group Limited (“Vodacom Group”), a public company listed on the
Johannesburg Stock Exchange. Vodacom Group is the sole shareholder of
Vodacom. The issued share capital in Vodacom Group is held as follows:

e Vodafone Investments (South Africa) (Pty) Ltd (“Vodafone
Investments”) — 52.68%;
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e the public — 18.98%;

e Government Employees Pension Fund — 14.30%;

e Vodafone International Holdings B.V. (“Vodafone International”’) —
7.81%; and

e Yebo Yethu Investment Company (Pty) Ltd (“Yebo Yethu”) — 6.23%.

The 52.68% shareholding held by Vodafone Investments is a controlling interest.
Vodafone Investments and Vodafone International are controlled by Vodafone
Group plc (“Vodafone”). Yebo Yethu is controlled (100%) by Yebo Yethu (RF).

The primary target firm is Business Venture Investments No 2213 (Pty) Ltd,
renamed Maziv. Maziv is a wholly owned subsidiary of Community Investment
Ventures Holdings (Pty) Ltd (“CIVH”). The main operating subsidiaries of CIVH
are DFA and Vumatel.

Of relevance is that Vumatel currently has a [JJill% shareholding in Hero
Telecoms (Pty) Ltd (“Herotel”). Vumatel intends to increase its shareholding in
Herotel from the current -% interest to a greater than 50% interest. A merger
was filed with the Competition Commission (“Commission”) on 30 June 2022
in terms of which Vumatel intends to own |JJl|% of the issued share capital of
Herotel. At the time of the hearing, the Commission was still investigating this

proposed transaction.

CIVH is jointly controlled by Industrial Electronic Investment (Pty) Ltd (“IEI")
(57%), I () 2nd New GX Fund |
(). IE! is controlled by VenFin (Pty) Ltd (“VenFin”) (Jl|%), and VenFin
is in turn controlled by Remgro Limited (“Remgro”) (100%). Remgro is not

controlled by any specific firm.

In addition to CIVH, Remgro has an interest in various firms involved in several
industries. In the telecommunications industry, Remgro has a non-controlling
interest in Seacom South Africa (Pty) Ltd. Remgro has recently sold its indirect
interest in fibre operators Octotel (Pty) Ltd and RSAWeb (Pty) Ltd.
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PROPOSED TRANSACTION

12. In terms of the proposed transaction Vodacom will acquire a shareholding in
Maziv by subscribing for shares, acquiring shares and selling assets to Maziv.
Vodacom will first achieve a 30% shareholding. Vodacom will then have the
option to subscribe for additional shares for cash in terms of the top-up
mechanism set out in the Shareholders Agreement, which would increase its

shareholding in Maziv to 40%.

13. In a prior step to the proposed transaction, and in the form of an internal
restructuring transaction, the shares in, and claims against, the main operating
subsidiaries of CIVH, i.e., DFA and Vumatel, together with their respective

subsidiaries, will be transferred by CIVH into Maziv.?

14. In terms of the proposed transaction Vodacom would retain its MNO business,

long-haul fibre assets and retail Internet Service Provider (“ISP”) business.

15. The following payments and transfers would take place in terms of the

agreement:

15.1. Vodacom will (i) pay approximately R6 billion in cash into Maziv; (ii) pay
approximately R4.2 billion to acquire shares in Maziv from CIVH;? and (iii)
transfer fibre to the business (“FTTB”) and FTTH wholesale assets and
metrofibre transmission links (“Transfer Assets”)* valued at

approximately R4.2 billion to Maziv.®

15.2. If the abovementioned top-up to 40% shareholding is triggered, Vodacom

will pay a further R4 billion in cash.®

2 Merger Filing Part A of the Record p 42 para 2.3.

3 Joosub Factual Witness Bundle (“FWB”) p 322 para 8.

4 See Sale of Transfer Asset Agreement, clause 2.1.64 (Bundle M part 1 p 712).
5 Joosub FWB p 321 para 7.

6 Joosub FWB p 322 para 8.
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16. The proposed transaction will create the following structure:

Vodacom

l 60% - T0% 30% - 40% l

1100%

MERGER PARTIES’ ACTIVITIES

Vodacom

17. As indicated above, Vodacom is an MNO. It is active in the provision of mobile
wholesale and retail voice, messaging and data services to residential and

business customers.

18. We note that mobile connectivity gives millions of South Africans access to
information, by providing extensive geographic and population coverage. As of
2023, South Africa enjoys more than 90 million active SIMs, and 41.6 million

mobile data users, representing a 69% population penetration rate.”

7 ICASA (2024) “State of the ICT Sector Report in 2024”, available at:
https://www.icasa.org.za/legislation-and-regulations/state-of-the-ict-sector-in-south-africa-2024-report;
Stats SA (2022) “60,6 million people in South Africa”, available at: https://www.statssa.gov.za/?p=15601
(accessed 25 March 2025).
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Vodacom is the largest MNO in South Africa, followed by Mobile Telephone
Networks Proprietary Limited (“MTN”). The other major MNOs include Cell C,
Telkom, Rain Proprietary Limited (“Rain”) and Liquid Telecom. As of 2023,
Vodacom, MTN, Telkom, and Cell C have around [J] million, [l miltion, [} million,
and [] million subscribers, respectively.8 This shows the relative size of Vodacom
in comparison to the other MNOs. Other than Vodacom, only MTN has more than

20 million subscribers.

The Commission’s investigation found that Vodacom is active at all levels of the
telecommunications value chain, using various business models to build,
acquire and lease infrastructure and sell services using that infrastructure. It
owns national long-haul, metro backhaul and last mile fibre, including FTTH and
FTTB.

Vodacom’s FTTH business comprises its FTTH network infrastructure and
related assets, including contracts, fixed assets and software. It also has an
FTTB network, which is used to self-provide retail services to enterprises that
are located in business parks and malls. It does not offer access to this

infrastructure to third parties.

Vodacom leases and builds last mile fibre to connect end consumers (i.e., FTTH
and FTTB) and uses this infrastructure to sell directly to consumers and
enterprise customers (i.e., downstream retail services). Vodacom also has
Vodacom long-haul (referred to as Vodacom Core) and a metro fibre network

(referred to as Vodacom Access).

Vodacom is also active in the provision of fixed wholesale and retail services to
residential and business customers. Vodacom’s mobile and fixed services are
supported by its own fibre infrastructure and are also provided over third party
infrastructure. Vodacom provides limited fixed wholesale services to other

telecommunications providers. These include wholesale fixed managed

8 Nunes FWB p 165 paras 6.49 — 6.50; Smith Expert Witness Bundle (‘EWB”) p 256 para 181 Figure

7.
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services, wholesale bitstream access to ISPs, wholesale fibre and microwave
backhaul and managed satellite internet services. Vodacom also provides
wholesale Access Point Name services, leases access to its towers and
provides wholesale network management services to Rain and Liquid Telecom.
Vodacom also offers retail Digital Subscriber Line (“DSL”) broadband services
to business customers, using wholesale DSL access from Telkom and business
satellite internet services (particularly for customers without alternative access).
Vodacom also provides more specialised services to enterprise customers,
including unified communications solutions based on interlinking products and
services; cloud and hosting services; connectivity services such as leased lines,
microwave links, dedicated internet access, and best effort internet access;
security solutions for IT systems and networks; and managed services, such as

managed VolP/telephony/video, managed VPN, and managed LAN services.

24. Vodacom holds several licences for the use of mobile and microwave spectrum.

It holds licences for 14% of assigned mobile spectrum, including the following:
11 MHz FDD in the 900 MHz band; 12 MHz FDD in the 1800 MHz band; and 15
MHz FDD and 5 MHz FDD in the 2100 MHz band. It also provides wholesale

national roaming services to Telkom and Cell C.

25. Vodacom’s above licences, and the conditions of those licences as well as

submissions that it has made to the sector regulator, ICASA, are of relevance to
both the competition and public interest assessments. We shall in the reasons
consider Vodacom’s submissions made to ICASA, as well as its obligations in

terms of its licences.

Maziv

26. As indicated above, the main operating subsidiaries of CIVH are DFA and

Vumatel.
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DFA is both a fibre infrastructure provider and an FNO.

DFA is a provider of wholesale, open access passive fibre infrastructure (so-
called ‘Layer 1° ducts and fibre cables) and managed network connectivity
(‘Layer 2’) services in both the metropolitan and long-haul telecommunications
markets. DFA provides no ‘Layer 3 services (i.e., internet services). DFA’s
primary activity is deploying metro fibre networks and providing wholesale
access to this infrastructure to fixed and mobile network operators and service

providers.

DFA owns fibre networks in Johannesburg, Cape Town, Durban, Midrand,
Centurion and Pretoria, as well as in 25 smaller metros, such as East London,
Polokwane, Tlokwe, Emalahleni and George. DFA also has spectrum licences
in the 26 GHz band, which is allocated for point-to-multipoint microwave

services, and which cannot be used for MNO mobile services.

DFA was originally established as a wholesale open access provider of passive
or dark fibre infrastructure, but it has expanded its activities into managed or lit

services provided over its infrastructure at each level of the value chain.

The DFA network comprises about [JJJlf km of fibre. DFA has achieved wide
network coverage, reaching all of South Africa’s major metropolitan areas.

In terms of national long-haul and metro fibre, DFA offers Titan, Peregrine and
Calypte fibre products. In terms of access or last mile products, DFA offers dark
fibre products in the form of Helios, Tachyon, Lumic and Arc and lit products

consisting of Magellan and Business Broadband.
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Vumatel

33. Vumatel is an FNO that provides open access FTTH and FTTB infrastructure at
the last mile level to ISPs. Vumatel installs fibre in a suburb and also installs a
fibre spur up to the home wall. After the fibre has been installed, Vumatel
provides capacity on the network to ISPs who then provide retail services to end-
customers over the last mile infrastructure. In other words, it provides an active
network over the fibre infrastructure, allowing ISPs to connect to the network on
an open access basis. Vumatel carries the costs of fibre deployment in the
suburb and the ISP is responsible for providing the wi-fi router and internet

access in the customer’s home.®

34. Vumatel is active in three segments of the FTTH market, divided according to

the monthly income of its customers, Core, Reach and Key:

Core
34.1. The Core segment comprises approximately 2.2 million household
customers who earn above R30,000 per month.
34.2. Itis common cause that almost all homes in the Core segment have been
passed (but not connected). Vumatel submits that it is now focused on the

Reach and Key segments.

Reach
34.3. The Reach segment comprises approximately 4.8 million customers and
is aimed at suburbs where the average monthly household income is
between R5,000 and R30,000 a month. ™
34.4. Vumatel launched Vumatel Reach in 2019 and states that it developed the
roll-out model which made the Reach segment accessible. With Vuma
Reach it installs the customer premises equipment into the resident’s

house, providing a Wi-Fi connection that can be shared by everyone in

9 Mare FWB p 439 para 38.
10 Mare FWB p 440 para 41.
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the house. Vuma Reach prepaid internet products are made available on
a wholesale open-access basis to ISPs. "

34.5. Mr Mare indicates that this is the “more formal previously disadvantaged
areas, like your Mitchells Plain, Soweto, Vosloorus, Soshanguve, places
like that, Phoenix, Chatsworth ...”.12

34.6. Competitors are currently also rolling-out fibre in the Reach segment.

34.7. According to Mr Mare’s witness statement, the total capex spent by
Vumatel on Vuma Reach to date is approximately R Gz

Key

34.8. Vumatel launched the Key product in 2021. The Key segment refers to
customers who earn under R5 000 per month, comprising between 9 and
11 million customers.™

34.9. Mr Mare explains that these are people living in informal dwellings and
include places essentially like Khayelitsha, Alexandra, and Kayamandi.'®

34.10. Vumatel has rolled-out fibre to Kayamandi and, as of February 2024, had
passed approximately [JJJJll Key segment homes and the number of
subscribers connected amounted to [JJl}.'¢ This shows a relatively low
uptake by customers, also referred to in the industry as the penetration
rate.

34.11. Mr Mare indicates that Key requires aerial deployment with GPS on the
poles to manage uncertainty around addresses. Since Reach is aimed at
the low-income ‘cash’ customers, it requires a different payment
mechanism,'” an efficient distribution model, consistent customer service,
and maintenance so that there is no disruption of service at a cost that is

affordable to consumers in this segment.'®

" Mare FWB p 440 para 43.

12 Mare FWB p 440 para 42.

13 Mare FWB p 443 para 51.

14 Inter alia Mare FWB p 441 — 442 para 48.
5 Transcript p 2577 lines 5 — 17.

16 Mare FWB p 441 para 48.

17 Transcript p 2580 line 15 to p 2582 line 22.
18 Transcript p 2580 line 15 to p 2582 line 22.

10
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34.12. According to Mr Mare’s witness statement, the total capex spent on Vuma
Key to date is approximately R EGzc0N&:-"°

35. We note that in terms of conditions imposed by the Tribunal in the merger
involving CIVH and Vumatel, the parties to that transaction had to execute pilot
projects in Alexandra and Mitchells Plain with a certain total anticipated capital

cost.20

36. Vumatel offers FTTB Best Effort to connect enterprises that it passes incidentally.
These services are provided more to Small Medium and Micro Enterprises

(“SMMESs”) in homes and not into, for example, malls like DFA.

BACKGROUND

Commission’s investigation and concerns raised

37. On 4 August 2023, the Commission recommended to the Tribunal that the

proposed transaction should be prohibited.

38. During its investigation, the Commission received submissions, data and other
information and documents from inter alia the merger parties, customers of the
merger parties, competitors, the Department of Trade, Industry and Competition

(“dtic”), employee representatives and trade unions.

39. Concerns were raised by various third parties about the proposed transaction.
For brevity we do not repeat those concerns here; the Commission deals with
them in its Report from paragraphs 389 to 456. The concerns raised by these
parties include concerns about vertical input and customer foreclosure, market
consolidation, horizontal concerns, tying and bundling, durable first mover

advantage concerns, 5G based concerns, removal of a competitor, information

19 Mare FWB p 442 and 443 para 51.

20 Community Investment Ventures Holdings Proprietary Limited and Vumatel Proprietary Limited (CT
Case no.: LM109Jul18 (“CIVH/Vumatel’) CT Case no.: LM109Jul18; see Condition 7.1. of the
Tribunal’s imposed conditions.

11
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exchange concerns, suitability of open access conditions, and AEX driven
concerns. The Commission notes in its Report that most third parties are of the
view that the proposed transaction should be prohibited and that no remedies
would suffice to address those concerns. However, certain third parties made

remedy suggestions.

40. After the hearing of evidence before the Tribunal, the Commission persists with
its view that the proposed transaction ought to be prohibited. It submitted that
the merger parties’ proposed (mostly behavioural) conditions, in their different
iterations, do not address the competition concerns that in the Commission’s

view outweigh the merger parties’ public interest commitments.

Dtic and union participation

41. The dtic?' and the Communication Workers Union (“CWU”) participated in the

hearing.

42. In terms of section 18(1) of the Competition Act, 89 of 1998, as amended
(“the Act”) in order to make representations on any public interest ground
referred to in section 12A(3), the Minister may participate as a party in any
merger proceedings before the Commission, Tribunal or the Competition Appeal
Court (“CAC”), in the prescribed manner.

43. The dtic representing the Minister participated in this matter in relation to the
public interest in terms of the abovementioned section. Its legal representatives
questioned both the factual witnesses and the economic experts on public
interest issues and made closing arguments in relation to the public interest. We
note that the dtic did not apply to intervene in relation to the competition issues
and therefore did not participate in the proceedings in relation to any of the
competition issues. It submits that it will abide by the Tribunal's findings in regard
to the latter.

21 Bundle N p 1103: Minister’s Notice of Intention to participate dated 21 December 2021.
12
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During the course of 2022 and 2023, the dtic and the merger parties engaged
with each other regarding the public interest effects of the proposed merger. This
resulted in a draft framework agreement between them circulated in June 2023,

which recorded a number of commitments made by the merger parties.??

The dtic proposes that should the Tribunal be minded to approve the proposed
merger, it should do so subject to the merger parties’ ultimate set of proposed

public interest conditions.

The CWU participated in relation to the effects of the proposed transaction on
employment and ownership. It made written and oral submissions seeking the
imposition of certain conditions it proposed in relation to employment and

ownership if the Tribunal were minded to approve the proposed transaction.?3

Intervenors

47.

Rain

48.

49.

The Tribunal gave intervention rights to two third parties (i) Rain; and (ii) MTN,
both are customers and competitors of the merger parties. The Tribunal did not
provide reasons at the time for allowing these interventions. The level of
participation of these parties in the proceedings is self-evident from these

reasons.

On 16 November 2023, the Tribunal granted Rain, an MNO, leave to intervene
in the merger proceedings on a limited basis. It is a customer of DFA and both

a competitor and a supplier of Vodacom.

In 2023 Rain launched RainOne which is a bundled product that offers 5G fixed
wireless access (“FWA”) and two 4G SIMs for mobile services.

22 These commitments are contained in the set of tendered conditions which was marked Exhibit CB
during the hearing.
23 See Transcript inter alia p 42 line 12 to p 46 line 9.

13
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As a customer of DFA, Rain leases the following from DFA: (i) dark-fibre circuits
for transmission from Rain’s individual radio sites to aggregation nodes;
(ii) space to host Rain’s equipment at DFA aggregation nodes where DFA’s fibre
circuits aggregate; and (iii) backhaul dark-fibre circuits from these aggregation
nodes to Rain’s core network. Rain submits that it is heavily dependent on DFA
for these transmission services and that it has a strong preference to use dark

fibre only (as supplied by DFA).?*

As a competitor to Vodacom, Rain competes as a provider of retail mobile and
FWA products.?®> FWA is a home broadband product supplied by MNOs using
their licensed spectrum via a router device located at the customer’s home. The
FWA router is nomadic insofar as it can be moved to another location where the
service is supplied. LTE/4G FWA was the first generation of FWA provided over
licenced spectrum in South Africa initially led by Telkom and Rain, with Rain as
the first to introduce 5G FWA.

Rain offers (i) retail 4G mobile products i.e., through the sale of data and airtime
on Rain simcards for use in mobile phones;?® and (ii) retail 5G FWA products for
home broadband and small businesses (through the provision to the client of a
router that receives data over 5G signals and which re-transmits that data over
a Wi-Fi signal in the user’'s home; and the provision of unlimited data over this

device).?’

Rain is a supplier of Vodacom in that it provides roaming services to Vodacom

on the 4G layer of its network.28

Rain submits that its customers are predominantly people in the middle- to lower-

income brackets who, without Rain’s products, would not be able to afford the

24 Schoeman FWB p 521 para 8.6; Conrad Leigh, Rain Intervention Application Founding Affidavit,
intervention bundle p 19 to 20 paras 35 to 39; Schoeman Transcript p 941 line 17 to p 942 line 10.

25 Schoeman FWB p 521 para 8.7.

26 See https://www.rain.co.za/mobile (accessed 25 March 2025).

27 Schoeman FWB p 519 — 520 para 8.1; Schoeman Transcript p 929 line 22 to p 930 line 5.

28 Founding affidavit intervention bundle p 19 para 33. This does not mean, however, that Vodacom
owns Rain’s spectrum or that Vodacom’s total spectrum holdings include Rain’s spectrum. Transcript p
2189 line 20 to p 2190 line 6, p 2264 line 10 to p 2266 line 8, p 2266 line 9 to p 2267 line 18.

14
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same access to data. Many of Rain’s customers are in outlying areas or

townships.

Before the hearing started, Rain cited satisfaction with the merger parties’
tendered version of the (mostly behavioural) conditions filed on 14 March 2024,%°
and on 28 March 2024 withdrew its objection to the proposed transaction.?° It

thus would no longer intervene in the proceedings.

Given the above, the Tribunal requested Rain to explain its position and address
the Tribunal on the following issues at the hearing: (i) its theories of
harm/concerns regarding the proposed transaction; (ii) why and how the merger
parties’ remedies address its competition concerns; and (iii) comments on/any
proposed changes to the merger parties’ tendered remedies. Following the

Tribunal’s request, Rain filed a factual witness statement.

Rain’s position after hearing the evidence is that it is not in favour of approving
the proposed transaction without conditions. It submits that without appropriate
conditions the proposed transaction is likely to substantially lessen competition
in the affected markets and Rain would oppose the merger, given that the
competitive concerns associated with the merger would outweigh its likely
benefits. This is because:

57.1. the merged entity would have an incentive to foreclose competitors of
Vodacom, including Rain, which would be paired with an existing ability
on the part of DFA to foreclose primarily through the provision of services
to Vodacom on preferential terms; and

57.2. the merger would generate the risk that Rain’s sensitive commercial
information would leak from DFA to Vodacom as a competitor. Rain
submits that this would be to its competitive detriment. It is heavily

dependent on DFA for the provision of backhaul dark-fibre circuits.

29 The merger parties’ tendered conditions filed on 14 March 2024.

30 Rain communicated in its letter to the Tribunal dated 28 March 2024 that it was satisfied that the
revised version of the proposed conditions filed on 14 March 2024 addressed the concerns Rain had
raised in its intervention application. Also see Transcript p 936 lines 1 — 7.

15
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On 16 November 2023, the Tribunal granted MTN leave to intervene in the
hearing proceedings in terms of a defined scope. MTN is both a customer and a
competitor of the merger parties.

Unlike Rain, MTN was not satisfied with merger parties’ tendered version of
behavioural conditions filed on 14 March 2024. MTN submits that, absent
effective conditions, the proposed merger would give rise to concerns of
substantial anti-competitive harm. It however does not propose a prohibition of

the proposed transaction.

During the hearing of the factual evidence, MTN on 19 July 2024 informed the
Tribunal that it negotiated an agreement with the merger parties on behavioural
conditions and therefore would no longer actively participate in the hearing other
than closing argument.3’ The above development had certain practical
implications since certain factual witnesses, including Mr Van Zyl Botha
(“Mr Botha”), of Herotel, were yet to testify and would have been crossed-

examined by MTN’s counsel.®?

Recall that CIVH through Vumatel currently has a shareholding in Herotel (see
paragraph 9 above). We note that in relation to Herotel, MTN on 02 June 2024
requested the Tribunal to issue a subpoena duces tecum requiring the CEO of
Herotel to testify within the period allocated for the testimony of the factual
witnesses nominated by the parties to these proceedings. The Tribunal on 11
June 2024 issued a subpoena requiring Mr Botha, the CEO of Herotel, to appear
and testify under oath before the Tribunal on certain issues falling within his
personal knowledge. He was further required to provide certain documents to

the registrar of the Tribunal for inspection by the independent legal and

3" Transcript p 2683 line 14 to p 2685 line 19.
32 Transcript p 2686 line 3 to p 2694 line 4.

16
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economic advisors of all the parties to the proceedings against the provision of

appropriate confidentiality undertakings.33

62. MTN during the hearing placed its focus on improving the merger parties’
tendered behavioural conditions aimed at dealing with vertical concerns. As it
articulates already in its opening statement, it is not a proponent of the
prohibition of the proposed Maziv/Vodacom deal because “Investment in South
Africa’s fibre network infrastructure is presumptively positive; and consolidation

of the industry is an inevitable and even desirable feature of the national and

international landscape...”.3* (Own emphasis) The reason why MTN does not
favour that the deal be prohibited becomes clear during the hearing — it itself
wants to make acquisitions to acquire a fibre footprint and grow fibre assets in
order to effectively compete after this proposed merger. Its strategic documents
reveal that it wants to “target Openserve as a possible acquisition or JV partner
to acquire a fibre footprint & wholesale business that can effectively compete
with Vodacom CIVH’ and in parallel to this, “Multiple ISP/FNO acquisition &
consolidation to grow fibre assets and customer base”.3®> The need for this to
occur in parallel is “to mitigate the risk of Openserve acquisition not being
approved by regulators”.3® Mr James Hodge (“Mr Hodge”) makes the point that
“certainly, if you want to pursue other deals, then if this was prohibited pursuing
those over the deals depending on the structure, is likely to not be feasible.”"
We shall deal with this further under the public interest analysis, i.e., the effects

on the particular sector.

33 These documents were: (i) Herotel's memorandum of incorporation; (ii) any shareholders’ agreement
and/or similar document regulating the rights and obligations of Herotel's shareholders inter se and in
respect of Herotel; (iii) any document(s) reflecting the terms and conditions on which CIVH extended
and/or facilitated funding to Vumatel, whether directly or indirectly, to enable it (or an associated entity)
to acquire a shareholding in Herotel; (iv) any document(s) reflecting the terms and conditions on which
CIVH extended and/or facilitated funding to the Trust, whether directly or indirectly, to enable it (or an
associated entity) to acquire a shareholding in Herotel; (v) the four most recent annual budgets and/or
business plans of Herotel; and (vi) the four most recent audited annual financial statements of Herotel.
34 Transcript p 27 line 16 to p 28 line 4.

35 See MTN document of December 2021 with the title “MTN SA — FTTX Way Forward: Role of Fibre
and Options to Consider”, Bundle O page 253 and following.

36 Bundle O p 254.

37 Transcript p 3926 lines 13 — 20.
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Witnesses

63. The following factual witnesses testified at the hearing on behalf of the

64.

65.

66.

67.

Commission:

Mr Abraham Van der Merwe (“Mr Van der Merwe”), a Director at Frogfoot

Networks (Pty) Ltd (“Frogfoot”). Frogfoot is an FNO that provides services

(FTTH, FTTB and FTTT/S) on an open access, wholesale-only basis. It does
not provide any services to retail customers;3®

Mr Lebogang Masalesa (“Mr Masalesa”), the Managing Executive of Telkom
Consumer and Small Business; and

Mr Hasnain Motlekar (“Mr Motlekar”), the Chief Financial Officer of Telkom

Consumer and Small Business.

The Commission called Mr Graham Johnson (“Mr Johnson”), an associate

partner at Aetha Consulting Limited (“Aetha”) who testified on issues relating to

the merger parties’ claimed efficiencies and proposed behavioural remedies.

MTN called Mr Richard Nunes (“Mr Nunes”), the General Manager, Network

Implementation at MTN, as a factual witness.

Mr Botha, the CEO of Herotel, testified following the Tribunal’s subpoena of Mr

Botha (see paragraph 61 above).

The merger parties called the following factual witnesses:

Mr Pieter Uys (“Mr Uys”), the Head of Strategic Investments at Remgro Ltd
and the Chairperson of the board of directors of CIVH,;

Mr Mohamed Shameel Aziz Joosub (“Mr Joosub”), the CEO of the Vodacom
Group Limited;

Mr John Otty (“Mr Otty”), the financial controller at Vodafone Group Plc and

a non-executive director on the Vodacom Group Limited board;

38 VVan der Merwe FWB p 36 para 24.
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e Dr Ryan Van den Bergh (“Dr Van den Bergh”), the Managing Executive for
Group Technology Strategy, Architecture, Spectrum and Assurance at
Vodacom; and

e Mr Dietlof Ziegfried Mare (“Mr Mare”), the CEO of Maziv; and

e Dr Marten Scheffer (“Dr Scheffer”), a managing executive at Vodacom.

68. Factual witness statements were filed by the merger parties for the following
individuals; however, they were not called to testify at the hearing:
¢ Mr Sitho Mdlalose (“Mr Mdlalose”), the CEO at Vodacom; and
e Mr Robin Maduray (“Mr Maduray”), a managing executive for transmission

engineering at Vodacom.

69. Rain put up Mr Gustav Schoeman (“Mr Schoeman”), the Chief Engineer of Rain
as factual witness following the Tribunal's request as noted above (see

paragraph 56).

70. The following economic experts gave evidence in so-called “hot tub” format:
e for the Commission, Mr Hodge, the Chief Economist at the Commission;
e for MTN, Mr Patrick Smith (“Mr Smith”), a partner at RBB Economics; and
o for the merger parties, Prof Nicola Theron (“Prof Theron”), an affiliate in the
Economic and Financial Consulting practice at FTI Consulting; and Mr Paul
Reynolds (“Mr Reynolds”), Senior Vice President of Compass Lexecon, a

trading name of FTI Consulting LL.

Hearing and ultimate conclusion

71. The hearing took place over 26 days in the period 20 May 2024 to 27 September

2024, with the last written submission received on 16 October 2024.
72. We note that both the customers and competitors of the merger parties have

raised competition concerns with the proposed transaction and do not support

the outright approval of the proposed transaction. Other than the firms
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associated with the above factual witnesses, several other third parties raised

concerns with the proposed transaction during the Commission’s investigation.

73. Although the merger parties tendered several iterations of behavioural remedies

in an attempt to deal with the vertical concerns, the proposed remedies do not,
other than a divestiture remedy in relation to FTTH infrastructure, address the
horizontal competition concerns. Furthermore, the tendered behavioural
remedies for the vertical competition concerns, as raised by customers and
competitors alike, are technical in nature, cumbersome, and will not be effective
and furthermore cannot be adequately monitored and enforced by the
competition authorities. In addition, the tendered behavioural remedies, which
are extremely complex and technical in nature, and affect many
customers/competitors of the merger parties, will place a huge regulatory burden
on the Commission and Tribunal and both institutions cannot take on this

(sector) regulatory burden of indefinite duration.

74. Having considered the factual and economic evidence, numerous strategic and
other documents and argument, the Tribunal on 29 October 2024 issued its
order prohibiting the proposed transaction.

CONTEXT

Sector background and terminology used

75. To provide context to the assessment that will follow, we explain certain general

features of the sector and the terminology used, including the different fibre
infrastructure layers, our history of high mobile data costs in South Africa, and

alleged past cartel behaviour involving Vodacom and MTN.

Layers of fibre infrastructure

76.

There is broad consensus between the parties on the general features of the four

layers that make up the fibre infrastructure industry. These layers comprise the
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(i) international; (ii) national long distance; (iii) metropolitan (including backhaul);

and (iv) last mile levels.3® We explain each layer below.

International and national long distance layer

77.

78.

We note that the international layer and the national long distance (“NLD”)
infrastructure layer are not particularly relevant to the assessment of the
competition issues in this merger. For completeness, we note that at the
international layer, connectivity occurs through high-capacity undersea fibre
cables which connect different countries and continents through multiple landing
sites.*? This infrastructure has high capacity given that it carries country
aggregated traffic.#! Consortia typically built these connections given the high

cost to lay this infrastructure.

The NLD fibre/infrastructure connects major cities and towns across South
Africa, transporting traffic between them and connecting them to the

international connectivity infrastructure.*?

Metropolitan

79.

80.

The metropolitan layer is relevant to the competition issues raised in this merger.

At the metropolitan layer, metropolitan fibre rings and backhaul (or metro fibre)
aggregate traffic from last mile access networks (both fixed and mobile) or
aggregation nodes (including major datacentres), and transport aggregated
traffic between these networks and nodes, and connect them to the
infrastructure NLD layer.#® Backhaul may also be provided by microwave links,

but typically only where fibre is not in place or is too expensive to lay, and is

39 Van der Merwe FWB p 33 — 34 para 16; Nunes FWB p 129 — 131 para 2.4; Van den Bergh FWB p
188 — 189 para 5; Hodge EWB p 49 and 50; Smith EWB p 211 to 213; Reynolds EWB p 437 and 438.
40 Transcript inter alia p 74 line 3 to p 75 line 6.

41 Transcript p 74 lines 9 — 18.

42 Transcript p 75 line 11 to p 78 line 8.

43 Transcript p 78 lines 11 — 22; p 79 line 13 to p 80 line 12.
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typically self-provided rather than wholesaled. There are also some legacy

copper connections, but these are currently being replaced by fibre.

Last mile

81. Relevant to the competition issues raised in this merger, is the final layer known
as the last mile fibre infrastructure. This infrastructure provides the connection

between the metropolitan backhaul network and the final customer premises.*

FTTB and FTTH

82. It is common cause that a distinction can be drawn between the markets for (i)
residential customers using FTTH infrastructure; and (ii) commercial customers
or enterprises using FTTB infrastructure. This distinction is due to the difference
in service levels required by residential consumers and businesses. We note
however that many SMMEs in South Africa also make use of FTTH

infrastructure.

83. Both the FTTH and FTTB networks are built by FNOs and are typically offered
on a wholesale basis to ISPs. The ISPs provide internet connectivity services
and package the completed product to final consumers or businesses. However,
there are some operators that offer the ISP and retail service for FTTB

themselves and do offer their FTTB networks on a wholesale basis.

Mobile and fixed retail services to consumers, SMMEs and businesses

84. MNOs use the fibre backbone infrastructure as the building blocks to form their
core mobile networks and connect their core network to their last mile radio
access network (“RAN”) infrastructure. The RAN makes use of base stations (or
towers) and antennas to provide a wireless last mile connection to the end user
devices using privately held spectrum. It connects directly to the metropolitan

network through fibre to the site (“FTTS”) infrastructure.

44 Transcript p 81 line 14 to p 82 line 15.
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Technologies

85. Another view of the market is to segment it across different technologies. The

market is segmented across the following technologies in South Africa:

85.1. FTTx which includes FTTH, FTTB, and others such as fibre to the site or
tower (“FTTT/S”). Examples of service providers include DFA, Vodacom,
Liquid Telecom, Openserve, Frogfoot, Octotel, Metrofibre, WIOCC, and

Seacom.

85.2. Mobile Wireless Access which includes the 3G, 4G/LTE and 5G
technologies (mobile) and some of this also is delivered as FWA products
(e.g. Rain, and Fixed LTE). Examples of service providers here include
Vodacom, MTN, Telkom, Rain, and Cell C.

85.3. Point-to-point FWA would usually use unlicensed or licensed spectrum
(not 4G/5G). Examples of service providers include Comsol, Herotel,
Sentech, MTN, and Liquid Telecom.

85.4. Satellite refers to technologies such as Very Small Aperture Terminal, and
Low Earth Orbit. Examples of service providers include Yahsat, Eutelsat
OneWeb, Vodacom, Liquid, Vox, Paratus, CMC, and Q-KON.*5

Data costs in South Africa

86. As context, we note that South Africa has a history of high data pricing that over
recent years have reduced following intervention inter alia by the Commission.
Mobile broadband (“MBB”) has long been flagged as a costly alternative source
of internet access for consumers, which resulted in the initiation in 2017 by the
Commission of its Data Services Market Inquiry (‘DSMI”) and the ICASA Market
Inquiry into Mobile Broadband Services (“MBSI”).

45 Van der Merwe FWB p 35 — 36 para 18.
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87. The Commission during its market inquiry received a number of submissions
arguing that access to data has become akin to a human right or an essential
utility on the level of electricity and water. Affordable data was seen as critical
for social and economic inclusion. Mr Hodge testifies that there is still a constant
gripe about data prices in South Africa and that organisations like
amandla.mobi’s consumer surveys show data prices amongst one of their top

three concerns, every month.*6

88. The DSMI found inter alia the structure of data pricing in South Africa to be anti-
poor, meaning the poor who typically purchase small pre-paid data bundles, pay
more for data than richer consumers who purchase larger bundles and on a
contract basis.#” Whilst the DSMI did reach agreement for short-term price
reductions, it recognised that the mobile market remained uncompetitive which
required regulatory interventions in the medium-term. The DSMI also included
recommendations to extend fibre alternatives, including public Wi-Fiand FTTH,

precisely to bring competitive pressure on persistent high mobile data prices.

89. Mr Hodge notes that there were two settlement agreements involving Vodacom
and MTN after the Commission’s finding of a prima facie case of excessive
pricing.*® MNOs now offer a range of MBB packages with higher usage levels at

lower prices.

90. Mr Reynolds provides a useful analysis of the significant decrease in the price
per gigabyte for mobile services for MNOs in South Africa over the period 2018

and 2022, as illustrated by his Figure 13 as replicated below. 4°

46 Transcript p 3663.

47 DSMI Final Report 2019.

48 Transcript p 3635.

49 Reynolds EWB p 546 para 7.34, Figure 13.
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Figure 13: Average effective mobile price per gigabyte by MNO, 2018-2022

- Ce MTN Rai - e = fac — I arket Ay
Notes: Prices are exclusive of VAT.

Source: Compass Lexecon analysis based on Africa Analysis data,
PRO0005 Effective mobile prices.

91. The above graph illustrates the historic high average mobile price per gigabyte

per MNO in South Africa and the significant drop in the five-year period
considered.

92. Mr Smith also notes significant changes in the price of mobile connectivity over
time in South Africa. His Figure 8% shows that the effective price paid by MTN’s
customers for mobile data connectivity fell dramatically in the eight years from

2011 to 2019. This dramatic fall again highlights the historic high mobile data
connectivity prices of MTN.

50 Which was submitted by MTN to ICASA during the MBSI.
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Economies of scale at MNO level

93. The history of the South African telecommunications sector has other

94.

implications. Mr Hodge notes that Vodacom and MTN’s national coverage gives
them a larger customer base and a higher share of customer revenue. This along
with wholesale revenues make both players highly profitable and able to make
vast investments in their network from retained earnings. The ability to invest at
the level that Vodacom and MTN can ensures that they have a network quality
advantage, including network speeds as they rollout new generation faster than

rivals to more areas.5’

National network coverage as an MNO is important to benefit from economies of
scale. Vodacom and MTN’s national coverage provide them with significant
economies of scale, as the largest cost components of an MNO are rental of
space on towers/high sites for radios, backhauls, as well as equipment. Each of
Vodacom and MTN have an advantage in that they can share tower space with
their GSM radios and reduce a significant cost component and can also
negotiate with tower companies to get lower rates due to scale.% In contrast,
other (smaller) MNOs wanting to advertise national presence are forced to roam

on one of the two networks at a much higher variable cost.53

Alleged history of collusion between Vodacom and MTN

95. According to a 1996 Financial Mail report, Vodacom and MTN executives met in

London in 1994 to discuss pricing. The result of the meeting became known as
the “London Agreement’ - a memorandum where cellular tariffs for South Africa
allegedly were set. The memorandum allegedly outlined agreements on tariff
structures, airtime discounts, and connection bonuses. At the time, Vodacom
and MTN said that the agreement reached in London was “legal and not anti-

competitive.” The erstwhile Competition Board referred the London Agreement

51 Hodge EWB p 93 para 128.3.
52 Hodge EWB p 92 para 128.1 referring to Liquid Telecom’s letter dated 25 March 2022, Bundle M

6857.

53 Hodge EWB p 92 para 128.2.
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to the criminal authorities, but not much progress was made. My Broadband
reports that according to Gordon Institute of Business Science Professor and
former Tribunal Chairperson, Mr David Lewis, Vodacom and MTN “concocted

legal stratagems designed to keep the issue out of court”.%*

Issues in dispute between the parties in this matter

96. We note that many issues are in dispute between the parties in this case which
in very broad terms include:
96.1. the (true) rationale of the proposed transaction (including the issue of so-
called co-control) and the merger parties’ post-merger incentives;
96.2. the competitive dynamics and effects of the proposed transaction relating
to the following markets:
96.2.1. whether or not dark vs lit fibre are in separate relevant markets
and the market position of DFA; and
96.2.2. market delineation in regard to home broadband and (the
degree of) competitive interaction between FWA and FTTH;
96.3. relevant counterfactuals including a competition, investment and fibre roll-
out counterfactual;
96.4. the horizontal effects of the proposed transaction relating to the following
markets:
96.4.1. metro fibre and FTTB actual and potential future competition;
and
96.4.2. competitive interaction between FWA and FTTH, including in
the future;
96.5. portfolio effects, specifically post-merger bundling concerns;
96.6. vertical foreclosure in relation to:
96.6.1. metro/FTTS used by MNOs;
96.6.2. wholesale metro and FTTB used by FNOs; and
96.6.3. wholesale FTTH/FTTB used by ISPs;

5 See My Broadband article of 26 November 2014 titled Secret Vodacom, MTN Pricing Agreement
Warning available at: https://mybroadband.co.za/news/cellular/114623-secret-vodacom-mtn-pricing-
agreement-warning.html (accessed 25 March 2025).
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96.7. the adequacy and effectiveness of the merger parties’ proposed mostly
behavioural (and one structural divestiture) conditions; and

96.8. the public interest effects of the proposed transaction including the
merger-specificity of the effects.

Legal framework

97.

98.

99.

In terms of section 12A(1) of the Act, whenever required to consider a merger,
the Tribunal must initially determine whether or not the merger is likely to
substantially prevent or lessen competition, by assessing the factors set out in
subsection (2), and if it appears that the merger is likely to substantially prevent
or lessen competition, then determine—

(a) whether or not the merger is likely to result in any technological,
efficiency or other pro-competitive gain which will be greater than,
and offset, the effects of any prevention or lessening of competition,
that may result or is likely to result from the merger, and would not
likely be obtained if the merger is prevented; and

(b) whether the merger can or cannot be justified on substantial public

interest grounds by assessing the factors set out in subsection (3).

The assessment of a substantial prevention or lessening of competition under
section 12A is determined on a case-by-case basis. The word “substantially” in

this context means “materially or considerably in amount or duration.”®

In Imerys the CAC in relation to likely effects held: “[t]here is thus much to be
said for the view that ‘likely’ in s 12A(1) means reasonably probable rather than

more probable than not. One is concerned with a predictive exercise where

future outcomes cannot be_measured with fine callipers.”® (Own emphasis)

Indeed, this is a case where reasonably probable future outcomes are important

55 Medicross Healthcare Group (Pty) Ltd and Another v Competition Commission [2006] 1 CPLR 1
(CAC) (“Medicross”) at para 19.

56 Imerys South Africa (Pty) Ltd and Another v Competition Commission (147/CAC/Oct16, IM013May15)
[2017] ZACAC 1;[2017] 1 CPLR 33 (CAC) (2 March 2017) (“Imerys”) at para 53.
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for the assessment of the competitive effects of the proposed transaction, with

due regard to the merge parties’ strategic documents.

100. When determining this the Tribunal must assess the strength of competition in
the relevant market(s), and the probability that the firms in the market after the
merger will behave competitively or co-operatively, taking into account any factor
that is relevant to competition in the relevant market(s), which may include
issues such as an increase in price,®” a reduction in quantity, quality, consumer
choice or a loss of innovation. Concerning the substantiality of any likely price
increase, we note that the Tribunal in Draslovska found that “any negative price
effect as a result of a merger arguably represents a substantial effect for

purposes of section 12(1) of the Act.”®

101. Regarding onus and Tribunal’s inquisitorial powers, the CAC in Imerys explains:
“Given the Tribunal’s inquisitorial powers, it may not strictly be accurate to say
that the Commission bears the burden of proving likely SLC. It is nevertheless
so that, if on all the evidence before the Tribunal, a likely SLC cannot be found,
the Tribunal must approve the merger unless the public interest override is

operative.”°

102. In relation to remedies, as we have (mostly behavioural) remedies put up in this
case, the CAC in Imerys held: “I think it is permissible for the Tribunal to reason
thus: ‘The merger will likely give rise to an SLC. Although the proposed
conditions are more likely than not to remedy the likely SLC, there is a

reasonable possibility that they will fail to do so. Therefore we prohibit the

merger.””%0 (Own emphasis)

103. The Act furthermore in terms of section 12A(1A) requires us to, despite our

determination in subsection (1), also determine whether the merger can or

57 Competition Commission of South Africa v Mediclinic Southern Africa (Pty) Ltd and another 2022 (4)
SA 323 (Constitutional Court) (“Mediclinic”) at para 54.

58 Draslovska Holdings A.S v Competition Commission of South Africa and others IM139Dec21 (11

October 2023) (“Draslovska”) at para 194.

%9 Imerys (CAC) para 38.

60 Imerys (CAC) para 40.
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cannot be justified on substantial public interest grounds by assessing the
factors set out in subsection (3). These factors are the effect that the merger will
have on-

(a) a particular industrial sector or region;

(b) employment;

(c) the ability of small and medium businesses, or firms controlled or
owned by historically disadvantaged persons, to effectively enter
into, participate in or expand within the market;

(d) the ability of national industries to compete in international markets;
and

(e) the promotion of a greater spread of ownership, in particular to
increase the levels of ownership by historically disadvantaged

persons and workers in firms in the market.

104. In these reasons we first assess the competition effects, including efficiencies,
and then assess the public interest factors. We then perform a balancing
exercise of the anti-competitive effects and the merger-specific public interest

benefits.

TRANSACTION RATIONALE

105. We next consider the evidence regarding the rationale for the proposed
transaction. Determining the true rationale of the proposed transaction is
essential since it gives context and informs the competition and public interest

analyses that will follow.

Merger parties’ submissions

106. The merger parties submit that Vodacom wishes to invest in Maziv because
Maziv has the unique capability, know-how and expertise to roll out fibre at scale
and with speed.®! It accordingly gives effect to Vodacom’s core purpose of

connecting people. Vodacom’s business case for the proposed transaction is

61 Joosub FWB p 329 — 330 para 24.
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that it is off-balance sheet, could generate returns from Maziv’'s existing
businesses from the outset and is likely to realise a future return derived from

expanding Maziv’s fibre coverage and increasing take-up of fibre.6?

107. The merger parties explain Maziv’'s rationale as follows: currently Maziv is

required to focus on connecting homes that are already passed, rather than
passing new homes, because of its capital constraints.®3 Mr Uys submits that
“the proposed transaction will provide Maziv with the necessary capital to
continue with the roll-out of fibre, supporting the provision of internet into lower
income areas”® In this way, the proposed transaction will contribute
significantly to narrowing the “digital divide”.6® Maziv also sees an opportunity
through the proposed transaction to expand its fibre footprint through the
acquisition of the Transfer Assets, thereby improving the value of Maziv’s open

access offering to customers.%6

108. The merger parties rely on Mr Uys’s oral evidence during the hearing that until

109.

Maziv reduces its || | | BBl ratio it cannot invest further in expanding its
network.%” The capital injection from Vodacom will improve its || |

ratio.

They also argue that Vodacom (alone or in a FibreCo JV) will not build fibre in

competition with Vumatel and DFA.

Commission’s submissions

110. The Commission submits that both Vodacom and Maziv have defensive reasons

for concluding the transaction.

62 Joosub FWB p 330 — 331 para 26 — 27.

63 Uys Supplementary Witness Statement FWB p 551 para 23.
64 Uys FWB p 486 para 58.

65 Uys FWB p 486 para 58.

66 Transcript p 1116 lines 14 — 22.

87 Transcript p 1125 lines 3 — 4.
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111. It submits that CIVH initially rejected the transaction before later agreeing to it,
based on ‘the costs of not doing the transaction’ following threats by Vodacom

to pursue ‘other options.’

112. Vodacom is DFA’s - customer, and the proposed transaction presents an
opportunity for Maziv to reduce the revenue risk of losing DFA’'s |
customer. The Commission further submits that pre-merger DFA must price
aggressively in order to retain its - customer and, post-merger, this pricing
constraint is lessened or lost as the risk of losing Vodacom is eliminated by this

proposed merger.

113. According to the Commission, Vodacom has sought a fibre deal given the risk

posed to its mobile revenues as a result of mobile consumers embracing fibre.
Our assessment

114. Throughout our assessment we give weight to the merger parties’ own internal,
strategic and other documents since these documents, unlike the merger
parties’ factual witness statements, were created in the normal course of
business and not prepared specifically for this merger hearing. This weight is
consistent with international practice. The USA 2023 Merger Guidelines explain
this weight as follows: “The Agencies often obtain substantial information from
the merging parties, including documents, testimony, and data. Across all of

these cateqories, evidence created in the normal course of business is more

probative than evidence created after the company began anticipating a merger

review. Similarly, the Agencies give less weight to predictions by the parties or

their employees, whether in the ordinary course of business or in anticipation of

litigation, offered to allay competition concerns. Where the testimony of

outcome-interested merqging party employees contradicts ordinary course

business records, the Agencies typically give greater weight to the business

records”; and “Similarly, other suppliers, indirect customers, distributors,
consultants, and industry analysts can also provide information helpful to a

merger inquiry. As with other interested parties, the Agencies give less weight
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to evidence created in anticipation of a merqger investigation and more weight to

evidence developed in the ordinary course of business.”®® (Own emphasis)

In our view the merger parties’ own internal documents prepared when
considering the deal reveal the true rationale for the proposed transaction rather
than what is submitted later to the competition authorities. These documents
clearly reflect that from CIVH’s perspective the rationale was the very real threat
of substantial competition from Vodacom at both the DFA and Vumatel levels,

as shown below.

116. We first consider the factual evidence that Vodacom had ‘other options’ than

117.

118.

concluding the current deal with CIVH as made clear during the negotiations to

Mr Uys and reflected in the board minutes.

CIVH’s internal documents reveal that CIVH was anxious to conclude a deal with
Vodacom to avoid it pursuing ‘other options’ in the market. Mr Uys confirms
these facts when presented with CIVH’s Board meeting minutes which reflect:
“[Pieter Uys] advised that ‘Project LINDT'®® was not concluded in December
2020 and a shareholder subcommittee was formed to continue discussions with
Vodacom. The subcommittee has been engaging with Vodacom to see if there’s
an opportunity for them to invest in CIVH. Vodacom is still interested in investing
in CIVH, however, there is limited time to conclude the transaction as Vodacom

is considering other options. It was noted that should the parties fail to reach an

agreement on the transaction by the end of March 2021 Vodacom would

consider other options.” (Own emphasis) Mr Uys confirms that these are his

words as contained in the signed minutes.”®

Mr Uys further indicates that Mr Joosub, the Chief Executive Officer and
Executive Director of Vodacom Group Limited, had reached the end of his tether

at that point and was applying pressure for Maziv to confirm the conclusion of

68 Merger Guidelines of the U.S. Department of Justice and the Federal Trade Commission, 2023
Section 4.1 page 35.

69 ‘Project Lindt’ is the internal nomenclature used by CIVH denoting the proposed transaction.

70 Minutes of the meeting of the CIVH Board on 17 March 2021.Bundle M p 1174 para 2.1.1.10;
Transcript p 1194 lines 6 — 21.
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the deal by March 2021 since, as indicated above, Vodacom would “do other
things”.”' He quotes Mr Joosub as having said at the time “/’'m going to do other

things”.™

He further confirms that CIVH delayed the transaction for a considerable time:
“We then asked Mr Joosub, Mr Joosub, we are sorry that CIVH did not approve
the transaction in December. Mr Joosub, | cannot use the words he used to us,
but they were not friendly and he said, you guys have messed me around for the

whole of 2020 and then at the end you did not approve the deal.””?

CIVH’s internal documents further reveal what it sees as the threats to its
businesses and specifically what Vodacom would do absent this proposed
transaction. These documents show that among the threats to its businesses

are “... aggressive land-grab and overbuild”* strategies of competitor metro and

",

backbone networks in secondary cities”; “price erosion due to large ISPs and

network operators looking to self provide”; “rapidly reducing ARPUs”® and

overbuild”; and “competition from other technologies such as satellite

broadband, tapping into rural and other low return areas”.”® (Own emphasis)

121. The documents furthermore identify certain high probability scenarios which

presented a threat to CIVH. Mr Uys under cross examination sought to downplay
the detailed information in these internal documents as mere “hypothetical
scenarios that we discussed”.”” He attempted to claim that “thinking back” the
identified scenarios were not a real credible outcome.”® We do not find this
attempt by Mr Uys to downplay the strategic documents credible. The internal
documents clearly express CIVH’s held view that Vodacom posed a threat to

CIVH’s businesses. Mr Uys did not recall this ex-ante view when questioned

""Transcript p 1195 lines 12 — 22; p 1196 line 12 to p 1197 line 6; p 1202 lines 20 — 21.

2 Transcript page 1197 lines 1 — 6.

73 Transcript page 1195 lines 12 — 17.

74 Overbuild refers to the duplication of fibre infrastructure by two or more fibre infrastructure providers
that have laid their own fibre optic cables in the same area or even in the same roadside trench.

75 Average Revenue Per User.

76 Bundle M p 1221; Transcript p 1209 lines 2 — 20.

7 Transcript p 1226 lines 6 — 7.

78 Transcript p 1217 line 22 to p 1218 line 1.
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about any document before the Tribunal. Furthermore, the scenarios were
prepared by management and advisors,”® considered and discussed by the
CIVH board and, importantly, informed the decision to do the deal with

Vodacom.® Notably, no other scenarios were presented to the CIVH board.

122. When the strategic documents are put before Mr Uys by the Commission’s
counsel, he acknowledges that they were put together by management and
advisors, but despite being “the Chairman of the Board’ and “we debated each
and every of these” he had no idea where the information came from: “ADV
BERGER SC: So, you don’t know where they got this information from? MR
UYS: No idea”.8" We do not find this credible.

123. We consider the threats identified in the CIVH internal documents in relation to

DFA and Vumatel respectively.

Threats to DFA

124. In relation to DFA the identified threats relate inter alia to Vodacom establishing
(i) a FibreCo; and (ii) a TowerCo. We deal with these in turn indicating what the
anticipated effect will be on the competition that CIVH will face absent the

proposed deal, the fear being significant increased competition for DFA.

The FibreCo threat

125. The documentary evidence indicates that Vodacom “has identified” the
establishment of a FibreCo by pursuing deals with other FNOs, making a
significant investment, and expanding as a rival to DFA:8 “Vodacom has

identified the establishment of a Fibre Co as a key strateqic priority (with or

without Lindt). Without Lindt, to deliver its strategic ambitions, Vodacom will

partner with_another FNO (e.g; | NGB o vNo .o, I to

7 Transcript p 1213 line 22 to p 1214 line 1.
80 Transcript p 1225 lines 21 — 22.

81 Transcript p 1214 lines 1 — 12.

82 Bundle M p 1223.
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establish a Fibre Co which will now be a rival to DFA and in which it will have

invested R6 billion cash which can be used as CAPEX to fund its expansion.”

(Own emphasis) We stress the use of the words “Vodacom has identified” in the

strategic document.

126. The implications of this FibreCo threat are recorded in the internal documents

and will play out at three levels of effects on DFA:

126.1. a significant risk of losing DFA’s | I tcnant and the largest
MNO in South Africa, Vodacom - together with major revenue churn in a

competitor FibreCo in which Vodacom would have a shareholding;

126.2. the risk of losing RIJI ]I in revenue per annum with average contract

tenure of ] years; and

126.3. in addition to the above, all future new business from Vodacom which
would shift to its own FibreCo (new links for existing base stations and
new 5G densification).83

127. The above concern is exacerbated by the fact that Vodacom’s Transfer Assets
would move to the FibreCo - being a rival to DFA. The implications of that are
that DFA would be unable to expand its network footprint as planned to match
that rivalry and would be unable to quickly and efficiently capture new FTTB

market share whilst mitigating downward pressures on pricing.8

128. A further issue identified in this CIVH strategic document, is that Vodacom’s new
rival FibreCo could expand its existing routes to rooftop and indoor mobile sites
in buildings, to also include [JJll, as well as the expansion of the FibreCo model
to footprint in - other markets on the continent. The implication of this is that

the FibreCo || 778 offers, resulting in further downward
pressure on DFA’s pricing and DFA losing the opportunity to partner with

83Bundle M p 1223; Transcript p 1215 line 3 to p 1216 line 3.
84 Bundle M p 1223.
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Vodacom on expansion opportunities to enter new markets outside of South

Africa.®®

129. The further scenario contained in this strategic document is of competitors
concluding similar deals to establish FibreCos with | | | S EEEEE with the
implication that |

The TowerCo threat

130. The further threat identified in the CIVH internal document relates to Vodacom

establishing a TowerCo. The document notes “Vodacom has also identified the

establishment of a separate TowerCo as an additional key strateqic priority (with

or without Lindt).” (Own emphasis) It goes on to state “Vodacom is looking to

partner with [l to establish the TowerCo with | . ¢

131. From a DFA perspective, the implications of this scenario were inter alia that8®
“Vodacom will also not il DFA products and services resulting in | N lGEGEGNINR
I o' DFA. DFA will not only | R
I /< iously mentioned, but also stands to lose || EGzGzNR
. (Own

emphasis)

132. A further negative consequence of the above highlighted in the strategic

document is that CIVH would lose | ERENRNRNERENGNGNGNGEGEGEEEEEEEEEEE < to

having no visibility of Vodacom'’s requirements.8°

85Bundle M p 1223.
86 Bundle M p 1223.
8 Bundle M p 1223.
88 Bundle M p 1223.
89 Bundle M p 1223.
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Vumatel

133. In relation to Vumatel, the threats identified by CIVH include “Vodacom

I (0 increase market share” that can “result in ||}
I, > Ve note that this
clearly suggests that Vodacom has lower Average Revenue Per User
(“ARPUs”). The impact would be | ENENEGTINNNNEGEGEE
B -t thc difference between Vumatel's [l ARPUs and

Vodacom’s [l ARPUs.®' This confirms that Vodacom has [JJll ARPUs

than Vumatel.

134. A further clear indication of the level of CIVH’s concerns regarding the
competitive threat from Vodacom, is that it is willing to purchase Vodacom’s
assets at a [JJJJl in the present transaction to commercially [l its core
business to future competition. The CIVH Board pack explains this as follows:
“Although CIVH is acquiring the assets at a || ]I, the overall transaction is
set to commercially [l the core business of CIVH significantly into the

future. The strategic || NN benefits in a rapidly evolving and uncertain
market and economic environment potentially outweigh the short- | R

B 9 (Own emphasis)

135. The CIVH Board pack further records one of the main strategic benefits of the

investment os

136. Mr Uys in his oral evidence concedes that the proposed transaction is a means
by which Maziv de-risks itself from losing Vodacom as a client and gaining it as

a formidable competitor.%4

9% Bundle M p 1223 and 1224.

91 Bundle M p 1224.

92 Bundle M p 1231 and 1236.

93 Bundle M p 1236.

94 Transcript p 1229 lines 6 — 13.
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137. As regards Vodacom, the transaction allows it to have a stake in fibre revenues
given that fibre roll-out reduces FNO revenue. Vodacom'’s rationale is the ‘Value
at Risk’ to its mobile business (also see paragraph 285 below). The Value at
Risk that Vodacom sees for its mobile business, is estimated at half of R11.8
billion in Mr Joosub’s version.®® Mr Joosub confirms a loss of up to 30% of mobile
data spend within a house as they move to fibre, although he sought to claim it
was less than the stated “Consumer VaR estimated to be R11.8bn (Euro570mn)
for the total period up to FY24”.°6 He explains the Value at Risk as “... essentially
... when a customer moves onto fibre, what happens is you lose the spend, the
data spend within the household and you could lose as much as 30% of the

spend. So, essentially you’re losing 30% of the spend within the house ...".%"

138. The merger parties concede that a segment of mobile revenues has moved to
fibre, but argue that the demand for mobile data outside the home continues to
grow rapidly.®® This however is not responsive to the fact that fibre is taking away
revenue from the FNOs and Vodacom’s internal documents both identify it as a
concern and quantify this. As Mr Van der Merwe of Frogfoot testifies, “As fibre
roll-outs into new low-income areas continue and new products are developed to
target consumers at a lower price points than what has traditionally been targeted
by FTTH providers, the MNOs will lose customers and revenue. The MNQOs wiill
need to respond by rolling out better technologies (like 5G) on a more
widespread basis and/or dropping prices for their mobile and FWA products”.%®
Dr Van den Bergh similarly confirms that “... the installation of fibre in these

areas will likely affect Vodacom’s revenue generated from data use in the areas,
» 100

139. In conclusion, CIVH’s true rationale for the proposed transaction is its defensive

reasons for the proposed transaction in relation to both DFA and Vumatel, as

9 The figure of R11.8 billion was presented to the Vodacom Board. See, for example, Transcript p
2003 lines 2 — 12.

9% Bundle M p 3498.

97 Joosub Transcript p 1639 lines 6 — 14.

98 Transcript p 1953 line 14 to p 1954 line 5.

99 Van der Merwe FWB p 40 — 41 para 34.

100 \Van den Bergh FWB p 215 para 80.
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explained above. From Vodacom’s side it wants to have a significant stake in
the future fibre revenues of the largest dark fibore and FTTH provider in South

Africa, given its Value at Risk, as explained above.

VODACOM’S RIGHTS IN TERMS OF THE TRANSACTION, INFLUENCE AND
INCENTIVES

140. In order to contextualise the competition assessment, one must have regard to
the rights that Vodacom will enjoy in terms of the proposed transaction post-
merger, and how the proposed transaction changes the merger parties’

incentives.

141. The Commission submits that after the merger there are shared incentives
between Vodacom and Maziv which cannot be separated from the co-control
ownership structure of the proposed deal. Inter alia Vodacom’s and Maziv’s
economic interests will be mutually aligned, and various incentives give
Vodacom reason to limit the degree to which it competes against Vumatel post-

merger, thereby substantially lessening competition in the relevant markets.

142. The merger parties submit that the acquisition of negative control rights by
Vodacom simply means that Vodacom’s incentives must be taken into account
in assessing the effects of the limited number of veto rights it will be granted. It
does not mean that Maziv’s (or CIVH’s) interests will become aligned with those
of Vodacom. They say that Maziv will not acquire any interest in Vodacom’s
remaining MNO and retail operations. Therefore, the only aligned incentive
between Vodacom and CIVH that the merger will create is the incentive to
maximise the profitability of Maziv. The merger will not give either Vodacom or
CIVH an incentive to promote the interests of Vodacom over the profit

maximising interests of Maziv itself.

143. We first consider Vodacom’s post-merger rights as 30%-40% shareholder in

Maziv.
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Merger parties’ submissions

144. When the merger parties on 10 December 2021 notified the proposed merger to
the Commission, they disclosed: “The Proposed Transaction will result, inter
alia, in Vodacom acquiring at least 30% of the issued share capital of Newco

[Maziv]. This will, in turn, result in Vodacom qualifying for various rights in terms

of the Newco Memorandum of Incorporation ... that will_ give Vodacom joint

control of Newco. The Proposed Transaction will accordingly result in Vodacom

acquiring control over Newco in terms of section 12(2)(g) of the Competition Act
89 of 1998".1%7 (Own emphasis)

145. During the hearing, the merger parties alleged that the term “joint control” is
simply a useful label to describe the nature of the rights exercised by Vodacom
— rights that will enable Vodacom to prevent a ‘limited set’ of decisions being
made unilaterally by CIVH. The merger parties adopt the position that, post-
merger, Vodacom would not have an unfettered ability to control Maziv, and to

require it to engage in conduct that is not in Maziv’s independent interests.

146. The merger parties also submit that Vodacom would have no influence over the
operations of subsidiaries such as DFA and Vumatel.'® Mr Joosub testifies that
as far as he knows, the Reserved Matters (explained below) relate only at the
level of Maziv itself.03

147. In his first witness statement Mr Uys, the chair of the boards of directors of CIVH,
Maziv, DFA and Vumatel,'%* contends that post-merger Vodacom would have
(only) a minority shareholding in Maziv, by virtue of which “Vodacom will qualify
for certain shareholder reserved matter veto rights that will provide it with joint
control of Maziv, without compromising the operational independence of Maziv'14?

or without “provid[ing] for [Vodacom’s] involvement in the day-to-day management

101 DLA Piper letter to Commission dated 10 December 2021 para 2.3, Bundle M p 35; Bundle M p
160 — 170, specifically p 161 par 1.1.4; Transcript p 1860 line 5 to p 1862 line 20.

102 Joosub FWB p 320 — 321 para 6; p 322 — 324 paras 10 — 14; Uys FWB p 483 — 486 paras 50, 53 —
57.

103 Transcript p 1869 line 20 to p 1870 line 4.

104 Transcript p 1399 lines 4 — 9.
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of Maziv’s subsidiaries”.%® In substantiation of this assertion, Mr Uys mentions only
certain of Vodacom’s post-merger rights and confirms this at the start of his

evidence in chief without qualifying the evidence.

148. Mr Joosub, the CEO of Vodacom Group Limited and a director of Vodacom, in
his witness statement states that post-merger “Maziv remains a business
controlled by CIVH as a majority shareholder, completely separate from the
Vodacom business”, albeit that Vodacom had negotiated rights to “protect
Vodacom’s interests, as minority shareholder, against CIVH exercising its

majority to make material changes to the business of Maziv”.1%

149. Relying on the evidence of Messrs Joosub and Uys, the merger parties contend
that the package of rights are “normal minority protection rights” - given to a
shareholder, i.e., Vodacom investing R14 to R18 billion to acquire a minority
interest in a company. i.e., Maziv.'®” Mr Uys submits that the veto rights are not
unusual for an investment of this nature. He states that these minority
protections are “less than what current CIVH shareholders get at a 30%

shareholder level’ and that they “are good rights for a R15 billion investment.”%8

Commission’s and MTN’s submissions

150. The Commission contends that Vodacom’s acquisition will result in Vodacom
obtaining substantial rights in terms of the Memorandum of Incorporation of
Business Venture Investments No 2213 (Pty) Ltd, renamed Maziv (“MOI”).109

151. MTN submits that post-merger, Vodacom would have joint control of Maziv and
material influence over the operations of its subsidiaries and even of its
controlled investee companies. It alleges that the merged entity could use the
business operations of group companies (at least partially) to foreclose MNOs,
FNOs and ISPs in the industry.

105 Uys FWB p 483 para 50.

106 Joosub FWB p 320 — 322 para 6 and 10.
107 Transcript p 1675 line 20 to p 1676 line 8.
108 Transcript p 1236 lines 9 — 13.

109 Bundle M p 801 — 855.
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Our assessment

152. Section 12(2)(g) of the Act provides that a person controls a firm if it “has the
ability to materially influence the policy of the firm in a manner comparable to a
person who, in ordinary commercial practice, can exercise an element of control

referred to in paragraphs (a) to (f).”

153. In Caxton and CTP the CAC held that “... the concept policy of a firm should be
viewed in a wide sense and within the context of each case.”"'? Indeed, context
is important in this case when one considers both the ability to influence policy

and post-merger incentives.

154. The CAC went on to say that “While it should be accepted that influence on one
aspect of a firm may not be sufficient to constitute material influence over the
policy of that firm, context is very important. There may be matters whose nature
is so material to the strategic direction of the firm (even if numerically few) such
that influence on them may be reasonably extensive in a manner that qualifies
to control contemplated by paras 12 (2) (a) to (d) of the Act. That qualification,
we would suggest, was made in the Novus judgment by reference to ‘depending
on the nature of those matters’ (at para 48)”."'" As we shall show below,
Vodacom will post-merger have the ability to influence numerous aspects of

Maziv.

155. It is common cause that Vodacom, as a 30%-40% shareholder, will be able,
through the veto rights it will acquire, to limit CIVH’s ability to exercise positive
control on specific elements of the Maziv business, requiring consensus on
those aspects before they are implemented. The veto rights relate to a number
of matters as set out in Schedule 2 of the MOI. The parties describe this as

Vodacom exerting “negative control” over Maziv on these matters.

110 Caxton and CTP Publishers and Printers Limited and Others v MultiChoice Proprietary Limited and
Others (140/CAC/MAR16) [2016] ZACAC 3 (24 June 2016) (“Caxton and CTP”) at para 79.
111 Caxton and CTP at para 79.
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156. The merger parties concede that the proposed transaction was notified as a
merger because certain of the veto rights granted to Vodacom relating inter alia
to Maziv’'s budget, business plan and the appointment of the CEO and CFO''?
are typically regarded in competition law as a form of de facto (or negative)
control in terms of section 12(2)(g) of the Act.

157. The first to note is that Mr Joosub indicates that Vodafone, in order to approve
this acquisition as one of three conditions, required that Vodacom secure that it
could “obtain co-control’.''3 Mr Otty of Vodafone confirms that Vodafone made
the transaction conditional upon co-control.’™ Mr Uys also confirms during his
testimony that Vodacom wanted joint control with CIVH when negotiating the

proposed transaction.’'®

158. The factual evidence further confirms that Vodacom will be an active strategic
investor in Maziv rather than a passive financial investor. As we shall show
below, the rights granted to Vodacom go well beyond the rights ordinarily
granted in terms of the Companies Act for the protection of minority
shareholders.''® As Mr Joosub testifies, “we [Vodacom] want a seat around the
table”"” and “given the size of the cheque, it needs to be a strategic investment

as opposed to a financial investment.”'18

159. We further note that Maziv does not have any assets beyond its investments.'"®
Maziv also does not have any operations beyond those of its subsidiaries.?°
Indeed the basis for seeking approval of the merger was that Vodacom would
gain the ability to influence the policy of subsidiaries such as DFA and Vumatel

or operations beyond those of such subsidiaries. " A driver for such influence

112 Schedule 2: Reserved Matters, Bundle M p 853.

13 Transcript p 1793 lines 4 — 17.

114 Transcript p 2022 lines 3 — 10.

115 Transcript p 1205 lines 6 — 16.

116 Companies Act 71 of 2008: sections 26; 31(1); 39(2); 61(3); 61(4); 61(5); 62; 66(4); 65; 163; 165.
7 Transcript p 1776 lines 13 — 15.

118 Transcript p 1777 lines 11 — 12.

119 Transcript p 1865 lines 5 — 9.

120 Transcript p 1865 lines 12 — 18.

121 Transcript p 1864 line 20 to p 1866 line 5.
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was Vodacom’s need to safeguard its interests arising out of both its multi-billion

rand investment in Maziv and its transfer of valuable fibre assets to Maziv.122

160. Regarding decision-making at shareholder level, the MOI provides that the
Company [Maziv] shall not perform, permit, conclude or implement any
‘Reserved Matters’ in respect of any Group Member [including DFA and
Vumatel'?®] (or in respect of any investee company, to the extent within its
control'?*) unless every Controlling Shareholder [CIVH and Vodacom'?®] has
confirmed its support for the relevant Reserved Matter in writing.'?® This means
that Maziv requires the written consent of Vodacom to engage in any conduct
specified in Schedule 2 of the MOI.1%7

161. Schedule 2 lists 23 Reserved Matters in respect of which any valid decision
would require the concurrence of Vodacom. We note that contrary to the
evidence of Messrs Uys and Joosub, most of such matters relate to decisions
not only of Maziv but also of subsidiaries such as DFA and Vumatel and

controlled investee companies (potentially including Herotel).

162. The Reserved Matters'?® include that Vodacom has the ability to veto the
appointment or dismissal of Maziv’'s CEO and CFO, the issuing of shares, the
financing of debt and the adoption or amendment of the dividend policy.'?° For

completeness, we list certain of the Reserved Matters:

162.1. the approval of the annual budget and business plan of Maziv and its
subsidiaries and/or any deviation therefrom. Mr Joosub clarifies that DFA
and Vumatel fit within the Maziv business plan and that in terms of the
merger parties’ tendered behavioural remedies Vodacom would not by

virtue of this reserved matter claim an entitlement to veto the underlying

122 Transcript p 1866 line 6 to p 1867 line 14.

128 Transcript p 1872 line 14 to p 1873 line 15.

124 This potentially includes Herotel.

125 Transcript p 1871 line 16 to p 1872 line 13.

126 Bundle M p 837 MOI clause 5.5.

127 Bundle M p 806 MOl clause 1.1.

128 Bundle M p 853 — 855.

129 Transcript p 1805 line 18 to p 1807 line 19; p 1808 lines 11 — 17.
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companies’ budgets or business plans unless they fed through into an

impairment at the Maziv level;'3°

the appointment or dismissal of the (group) CEO and CFO."3! This means
that the approval of both Vodacom and CIVH is required for the
appointment or dismissal of the CEO and CFO.'3? Vodacom would have
the ability to remove Maziv's CEO and CFO prior to, or during, the
proposed transaction.’®® The CEO and CFO of Maziv are ex officio
directors and in the event of a vacancy, Maziv’'s Nominations Committee
(“NomCom”) will suggest a preferred candidate in respect of which the
Board will vote and that vote will be subject to approval by the Controlling
Shareholders, CIVH and Vodacom;'34

the cessation or discontinuation of any material business of the Maziv
Group, where the business shall be regarded as material if: (i) it
contributes more than % of the annual revenue of the Group: or (ii) it is
reasonably anticipated that it will start to contribute more than [J% of the

annual revenue of the Maziv Group within the next [JJj financial years; 35

any material changes to the nature of the business and/or strategic
direction of any Maziv subsidiaries or of the Maziv Group as a whole
(unless already approved as part of the budget and business plan) that is

not in the ordinary course of business;'3¢

the acquisition and disposal of assets if the aggregate purchase price
payable in respect of the transaction, or the aggregate value of the assets

disposed of, exceeds R500 million;'3”

130 Bundle M p 853 MOI Schedule 2 clause 1 - 2; Transcript p 1875 line 8 to p 1876 line 22.

131 Bundle M p 854 MOI Schedule 2 clause 14; see also Exhibit AA; Transcript p 1884 line 8 to p 1885
line 10.
132 Clause 6.2.4.2 at Bundle M p 838 and clause 14 of Schedule 2 at Bundle M p 854.
133 Transcript p 1886 line 19 to p 1889 line 2.

134 Transcript p 1897 line 12 to p 1898 line 12; clause 6.2.4 at Bundle M p 838.

135 Bundle M p 853 MOI Schedule 2 clause 11; Transcript p 1883 lines 18 — 21.

136 Bundle M p 853 MOI Schedule 2 clause 3; Transcript p 1877 line 1 to p 1879 line 7.
137 Bundle M p 853 MOI Schedule 2 clause 6; Transcript p 1881 lines 16 — 22.
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any transaction that is not in the ordinary course of business and which:
(a) exceeds RIJJIIII or which (b) binds the relevant Group member

to obligations for longer than | EGc0BG;'*

162.7. the incurral of debt finance above a certain amount;'3°

162.8. the provision of security above a certain amount;'4°

162.9. the establishment or implementation of an employee profit or share

incentive scheme and/or B-BBEE participation scheme;'#!

162.10. any Group Member making any loan or otherwise extending any credit

to a third party in excess of a certain amount;'42

162.11. the commencement of a litigation or arbitration process;'43

162.12. a related party transaction in excess of Rl or which binds the

Group for more than [l years;'#* and

162.13. the conclusion of a profit- or revenue-sharing agreement with a person

that is not a member of the Maziv group above a certain amount in any

financial year.4°

163. Mr Joosub concedes that all these rights remain, except for any specific carve-

outs in the merger parties’ proposed conditions. 146

138 Bundle M p 854 MOI Schedule 2 clause 15; Transcript p 1891 line 18 to p 1893 line 6.

139 Bundle M p 853 MOI Schedule 2 clause 4; Transcript p 1880 lines 2 — 16.

140 Bundle M p 853 MOI Schedule 2 clause 5; Transcript p 1880 line 17 to p 1881 line 15.

141 Bundle M p 853 MOI Schedule 2 clause 7; Transcript p 1882 lines 1 — 15.

142 Bundle M p 853 MOI Schedule 2 clause 9; Transcript p 1882 line 16 to p 1883 line 17.

143 Bundle M p 853 MOI Schedule 2 clause 10; Transcript p 1883 lines 18 — 21.

144 Bundle M p 854 MOI Schedule 2 clause 16; Transcript p 1891 line 18 to p 1893 line 6.
145 Bundle M p 854 MOI Schedule 2 clause 17; Transcript p 1891 line 18 to p 1893 line 6.

146 Transcript p 1806 lines 5 — 10.
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164. The Maziv board, whose decisions are made by majority vote, shall consist of
the following tree types of director: (i) two ex officio board members; (ii) up to
three independent board members; and (iii) up to 14 directors appointed by
CIVH and Vodacom. ™/

165. Despite Vodacom only acquiring up to 40% of Maziv shares, CIVH and Vodacom
will have equal representation on the Maziv board and the same voting rights.4®
CIVH can nominate up to seven directors (as a 70% shareholder) and Vodacom
can match this number of directors.® We note that CIVH and Vodacom need
not nominate their full quotient of directors and if either of them elects to
nominate less directors than provided in the MOI, the nominated directors would

vote as if the full quotient were elected.

166. Vodacom SA would appoint two directors from the Mergers and Acquisition and
Business Development Teams in Vodacom Group Limited and two further
appointees from Vodacom International. The four Vodacom appointees together
with CIVH’s four appointees would carry 61% of the votes on the Maziv Board,
and would be able to overrule the other directors; alternatively, if Vodacom is
able to persuade three independent directors to vote with it on a particular issue,

it would have more than 50% of the Board votes. %!

167. As indicated above, the Maziv group CEO and CFO would be the ex officio
directors of Maziv, subject to certain veto rights. Any successor CEO or CFO
would be recommended by NomCom and appointed by the board, subject to the
approval of each of CIVH and Vodacom.'® NomCom would comprise five
members, two of whom would be appointed by each of CIVH and Vodacom.
NomCom would make recommendations in respect not only of members of the

board but also of “all members of senior executive management in the Group,

147 Clause 6.2.2 Bundle M p 838; Transcript p 1896 line 8 to p 1897 line 11.
148 Clause 6.3.14 Bundle M p 845.

149 Clause 6.2.6.1(a) Bundle M p 840.

150 Clause 6.2.6.8 Bundle M p 842.

151 Bundle M p 1082; Transcript p 1802 line 5 to p 1803 line 6.

152 Clause 6.2.4 Bundle M p 838; Transcript p 1897 line 12 to p 1898 line 12.
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as well as independent non-executive Directors and candidates to serve as the

chairperson of the Board.”%3

168. The approval of both Vodacom and CIVH is required for the appointment of
independent non-executive directors of the board.’™* The chairperson of the

Board must be an independent non-executive director.'%®

169. The shareholder representatives nominated by CIVH and Vodacom must
always exceed in number the aggregate number of the ex officio and

independent directors. 16

170. If an independent director is to be removed or replaced, the approval of both

CIVH and Vodacom is required.'”

Corporate dynamics and incentives

171. As indicated above, the merger parties argue that the above rights were
negotiated by Vodacom as part of its investment in Maziv to protect Vodacom’s
minority interests against CIVH exercising its majority shareholding to make
material changes to the business of Maziv which would undermine the
substance of Vodacom’s investment in Maziv.'®® The merger parties further
argue that these rights do not provide for Vodacom’s involvement in the day-to-
day management of Maziv’s subsidiaries nor will Vodacom be able to create any
preference for its own businesses or have any insight into the business of any

other DFA or Vumatel customer or any planned DFA or Vumatel roll out.'>®

172. The Commission submits that the merger parties’ claims are divorced from the

realities of corporate power dynamics and economic incentives. It relies inter alia

153 Clause 6.3.17 Bundle M p 846; Transcript p 1893 line 18 to p 1896 line 7.

154 Clause 6.2.5 Bundle M p 838 - 840; Transcript p 1898 line 22 to p 1899 line 16.
155 Clause 6.2.9.2 Bundle M p 842 and 843.

156 Clause 6.2.5.5 Bundle M p 839.Transcript p 1899 line 17 to p 1900 line 14.

157 Clause 6.2.5.6 Bundle M p 840; Transcript p 1900 line 15 to p 1901 line 5.

158 Transcript p 52 lines 6 — 13.

159 Transcript p 52 lines 13 — 18.
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on the evidence of Mr Van der Merwe of Frogfoot who submits that “... they
[Vodacom] can veto just about anything. They have to approve the annual
budget and the business plan. They have to agree to the CEO and CFO that
ever gets appointed. Any sort of funding they can really kind of decline or so
forth .... even if they acquire 30% of the — you know, there’s a promise of another
10% potentially being invested ... | mean | do believe that’s a real level of control
... even absence of control there’s a real economic interest from both sides to
engage in harmful behaviour. So, | think that just doesn’t disappear whether they
have control or not. | think there is economic incentives to engage in harmful
behaviour and I’'m concerned about that. And then | think as well, | mean the
letter of the law means one thing, but what happens in practice is different ... if

they’re [Vodacom] unhappy I’'m not going to do it.”16°

173. MTN, through its legal representative, observes:'®! “We pause to dispel a point
that, with respect, is divorced from the reality of corporate life. The merger
parties’ witnesses suggest to this Tribunal, that post-merger, Vodacom would
have no influence over the operations of DFA and Vumatel. That it is a kind of
benevolent investor seeking to release a promising business from the strictures
of its debt burden. MTN is unconvinced. A corporate colossus of Vodacom
standing would not entrust the arteries of its lifeblood to or invest up to 14 billion
in targets at liberty to act as they see fit, including by granting all comers open
access to Vodacom's Metro and Last Mile fibre assets in the hope that the
targets would do a decent job with these resources. In the real world, in every
matter of strategic significance, Vodacom would materially influence the decision
of Maziv, which would materially influence the related decision of DFA or

Vumatel.”

174. We consider the extent to which Vodacom’s and Maziv’'s economic interests

would align post-merger from a competition perspective.

160 Transcript p 129 line 8 to p 131 line 5.
181 Transcript p 29 lines 3 — 16.
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175. First, one can accept that the merger parties’ incentives post-merger would be
different to their incentives pre-merger given Vodacom’s significant investment

and post-merger significant shareholding in Maziv.

176. Second, the shareholders agreement prohibits any shareholder (whether
through its representatives on the Board or on any committee of the Board, or
through its representatives on any subsidiary boards or committees, or directly
in its capacity as a shareholder) from requiring or having regular meetings,
reviews or reports from any operational members of the Group without the
Board’s approval and without all shareholders having been “allowed the same

opportunity to participate in such process at operating subsidiary level”.'%?

177. Third, both CIVH and Vodacom as shareholders may have representatives on
Maziv’'s board and committees, and also on the boards and committees of
Maziv’'s underlying subsidiaries, including DFA and Vumatel. Vodacom (as
shareholder) could require regular meetings, reviews or reports from any

operational member of the group.63

178. Fourth, an important issue to bear in mind is that Vodacom is DFA’s largest
customer. Given that Vodacom will have a 30%-40% economic interest in Maziv,
any strategies that benefit Maziv financially align with Vodacom’s interests.
Moreover, since Vodacom is Maziv’s largest customer, if Vodacom grows, Maziv
will have a larger anchor customer in Vodacom, in the context where there is a
Right of First Refusal (‘ROFR”) between the parties. This ROFR ensures that
Vodacom always gives Maziv the right to match to supply Vodacom, which
serves to solidify Vodacom and Maziv’'s common commercial interests. Maziv
thus has an economic incentive to give Vodacom preference and to grow

Vodacom’s business.

179. Mr Van der Merwe of Frogfoot submits that in terms of market dynamics

Vodacom’s and Maziv’s incentives would be aligned post-merger and that

162 Clause 11.4 Bundle M p 783.
163 Transcript p 1889 line 6 to p 1890 line 21.
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Vodacom as DFA’s largest customer could substitute any business lost by Maziv

with more business from itself."®* Furthermore, Maziv would have a real

incentive to appease its largest customer, and to adhere to Vodacom’s

requirements at board level.'®®

180. The abovementioned incentives could give Vodacom reason to limit the degree

to which it competes against Maziv in a number of ways:

180.1.

180.2.

180.3.

the more aggressively Vodacom competes with Maziv, the lower Maziv’'s
revenues and the lower the return on Vodacom’s interest in Maziv. As a
result, Vodacom will be incentivised to, where possible, not compete or
compete less aggressively with Maziv. This would be of particular concern
in the low-income areas where both firms are set to roll out absent the

proposed merger;

the incentive to lessen competition could be observed in rollout decisions
where the quality (for example the density of towers) or extent of rollout

may be affected,;

Vodacom would have less incentive to develop, promote, and
competitively price products in ways that would compete more directly

against any Maziv product or service.

181. Further opportunities for partnership to the benefit of Maziv that emerged during

the hearing include a potential FWA bundle for FTTB services'®® and the

potential to use their very strong retail presence in the form of Vodashops for the

distribution of prepaid vouchers for FTTH products.'6”

182. Combined post-merger strategies may include that the merger parties could use

Vodacom'’s very significant subscriber base and data as a springboard off which

164 Transcript p 127 lines 1 — 9.

165 Transcript p 127 lines 7 — 9; p 130 line 19 to p 131 line 5.

166 Transcript p 2493 lines 2 — 8.

187 Transcript p 2424 lines 7 — 12; p 2718 lines 2 — 21; p 3307 lines 4 — 10.
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to offer customers a bundled combination of immediate FWA access at a
discount to be followed in due course by fibre access which rivals may not be

able to replicate.'®® Mr Masalesa of Telkom CSB echoes this concern.6°

183. Although the merger parties tender behavioural conditions in an attempt to deal
with strategic roll-out decisions and information sharing concerns, MTN, Rain
and others point out that if the transaction is implemented, competitors’ strategic
information on issues such as the future rollout of fibre could permeate corporate
walls before finding its way onto websites.'® Mr Van der Merwe of Frogfoot
echoes this: “So, I think first thing is, | mean, how do you even monitor that there

is no whispers in the corridors, which you know [ think is very real probability”. !

(Own emphasis)

184. Furthermore, as per Mr Joosub’s evidence: “also if there’s additional capital
investment and so on that’s required to be able to achieve the plan that those
discussions are being had”,'”? Maziv may in future if the transaction is
implemented require additional capital investment from Vodacom. This means
that Vodacom’s investment in Maziv should not be viewed as a one-off event,

aligning the merger parties’ future interests.

185. Prof Theron argues that even if Vodacom has the incentive to benefit its own
interests, it has no control over Maziv and therefore “cannot instruct” or influence
Maziv into conduct that does not benefit Maziv.'”® We disagree with this
characterisation in the full context of the documentary and factual evidence.
Vodacom has the ability, as co-controlling shareholder with a significant
shareholding, to influence CIVH to vote with it on issues in Vodacom’s or CIVH’s
broader interests because of their joint commercial and economic incentives. Mr

Otty confirms that Vodafone’s approach is to maximise its subsidiaries’ EBITDA-

168 Transcript p 34 lines 17 — 22; Mr Nunes p 632 line 5 to p 633 line 10.

169 Transcript p 329 line 13 to p 332 line 12.

170 Transcript p 34 lines 16 — 17. Transcript p 935 lines 13 — 16. Rain Intervention Application Founding
Affidavit p 27 — 28 paras 77 — 82.

171 Transcript p 130 lines 11 — 13.

172 Transcript p 1674 line 14 to p 1675 line 14.

173 Transcript p 3896.
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AL,"4 operating profit and cash flow, and that it would seek to extract as much

short- and medium-term profit as possible.”®

186. One must further consider the merger parties’ strategic documents. A CIVH
Board presentation clearly identifies areas of strategic rationale/benefits from

the partnership opportunities with Vodacom to the benefit of Maziv and its

operating entities, DFA and Vumatel and a number of ‘Key Transaction

Considerations’. These include access to Vodacom ‘|| Gz TG

[¢)

~—

(¢
N

IR <. \/odacom. "

187. Furthermore, the post-merger joint incentives between Vodacom and Maziv
would not be restricted to their activities in South Africa. The factual evidence
that we shall deal with later in these reasons indicates that Vodacom has a fibre
strategy absent the proposed transaction, including through pursuing off-

balance sheet fibre joint ventures (“JVs”).

188. Mr Joosub confirms Vodacom'’s strategy contained in its internal document titled
Infrastructure Sharing — FibreCo and Rural Coverage.'”” Mr Otty testifies that
“It's possible that this was presented to a strategy meeting of Vodacom. We have
an annual strategy meeting in | every year. It looks like the sort of
document that will be presented there”.'”® The document sets out Vodacom’s

174 EBITDA refers to earnings before interest, tax, depreciation and amortisation. 'AL' means 'after
leases'.

175 Transcript p 2008 line 9 to p 2009 line 17.

176 Bundle M p 1269 and 1397.

177 The author is indicated as Mr Sean Bennett; the document was created “within the last two years”
according to Mr Joosub.

178 Transcript p 1987 lines 5 — 11.
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strategy on how it intends to approach | N for the setting up of a
I different markets. 79 The document records: “Investment structures —

We are developing partnerships for off-balance sheet 3rd party funded

investments”. It includes | N EIIEIEEE 2nd has the bullet points: (i) [l
o
(i) Up to | i be held by Vodacom [l and (v) |
I '+ Joosub confirms that this is still the

strategy.'®

189. Mr Joosub also confirms “... you would’ve seen in our strategy documents that
talk about || G v ic wve I 21¢ the context of that is
that you can off || EEElhe investment’'® and “... so that’s the attraction
of why we wanted to do it with CIVH and that’s also the reason why we’re talking
to them about doing it with us in Africa ...”'® On the Maziv side, Mr Uys testifies
that “Ja, we would like to partner with MTN and Vodacom, and whoever, in
Africa. We can’t do it alone. It is too risky. In fact, we will never go into Africa on

our own.”83

190. In relation to Vodacom'’s strategic partners in Tanzania, Mr Joosub confirms that
Vodacom wants to do a three-way deal including CIVH, with CIVH bringing their
capacity, strength and know-how.'™* Vodacom’s Vision 2030 states that
Vodacom’s “Strategic Intention” is that it “has committed to expanding its fibre
footprint via FibreCo JVs in several markets”.'8 This document also reflects in
relation to Tanzania that integrated teams have been formed with [JJjlij and in
relation to the Democratic Republic of Congo and Mozambique that there is

preliminary interest from [

179 Bundle M p 12455: Infrastructure Sharing — FibreCo and Rural coverage.

180 Transcript p 1720 line 16 to p 1723 line 5.

181 Transcript p 1649 lines 4 — 7.

182 Transcript p 1657 lines 1 —7.

183 Transcript p 1276 lines 3 — 5.

184 Transcript p 1717 lines 10 — 20.

185 \Vodacom’s Vision 2030 document dated August 2023 Bundle M p 12851 and p 12879.
186 Bundle M p 12879.
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191. Notably CIVH, in setting out the reasons for doing this transaction to the board,
highlights the “unique potential to explore international opportunities”; as well as
the “Growing demand across the continent: Meet the growing demand for

connectivity infrastructure into the rest of the Africa continent ... focussed

partnerships to | market entry in N vhere partners have
a I arket presence”. '8

192. Given the above it is conceivable that CIVH’s support of Vodacom’s strategies
in South Africa, even if at a cost to Maziv, may result in more investment by
Vodacom with CIVH in JVs in other countries, creating additional income for

Maziv.

193. The above serves to align Maziv’'s and Vodacom’s incentives as Maziv will
realise other benefits from the partnership. Realising these benefits may require
preferencing Vodacom as a customer and partner over others, and may offset

any loss, assuming there is, from any preferencing.

194. In light of the above strategic and other evidence, including Vodacom’s investment
of up to R14 billion in the targets, the merger parties’ witnesses’ version rings
hollow that post-merger Vodacom would have no influence over the operations of
DFA and Vumatel; that it is an investor seeking to release a promising business

from the strictures of its debt burden.!®
Conclusion

195. The evidence shows that Vodacom will have extensive decision-making rights and
powers at shareholder, director and even committee levels in relation to Maziv as

well as its subsidiaries and controlled investee companies.

196. We conclude that Vodacom’s 30%-40% shareholding in Maziv would give
Vodacom joint control of and extensive influence in, as well as strategic

alignment with, the Maziv business by virtue of inter alia the suite of contractual

187 Bundle M p 1222.
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rights to direct the strategic affairs of the Maziv group. Vodacom would materially
influence the decisions of Maziv, which would materially influence the related

decisions of DFA or Vumatel and potentially even Herotel (discussed below).

197. Vodacom’s extensive rights are however just one aspect that demonstrates
Vodacom'’s ability to materially influence Maziv post-merger. One further has to
consider that the merger parties’ incentives are aligned post-merger through
Vodacom’s economic stake, the ROFR granted to Maziv on all Vodacom (future)
fibre purchases, and the ability of Vodacom to offer side-payments through other
JVs across Vodacom’s operations elsewhere in Africa, as well as potential future

capital provided by Vodacom.

198. Given the above, we have to reject the merger parties’ claim that Maziv would
continue doing business as if it were unaware of Vodacom’s presence. MTN in
our view correctly characterises as “artificial” the merger parties’ arguments that
Vodacom’s and Maziv's “perspectives would remain discrete rather than

intertwined.”188
Herotel

199. As indicated above, Vumatel currently has a [JJJill% shareholding in Herotel and
intends to increase this to a greater than 50% interest (see paragraph 9 above).
As further indicated above, the Tribunal issued a subpoena duces tecum
requiring the CEO of Herotel, Mr Botha, to testify at the hearing and provide
certain documents. After MTN negotiated behavioural remedies with the merger
parties, it fell on the Commission to cross-examine Mr Botha on inter alia the
current control structure of Herotel, the Herotel confidential, strategic information
that Vumatel has access to and alleged existing co-ordination of roll-out activities
between Herotel and Vumatel. One of the issues that arose during the hearing
is if Herotel's (closed access) network has been used — or is budgeted to be
used — to deliver Vumatel's FTTH products and/or services in secondary areas
in South Africa.

188 Transcript p 33 lines 5 7.
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200. Herotel is of relevance in this matter inter alia for the determination of
concentration (market shares), the assessment of Vumatel's and Herotel’s more
recent roll-out decisions, and how Herotel affects any potential remedies, as will
become apparent below.

201. The merger parties argue that given that Vumatel in their view does not currently
control Herotel — and will not do so unless and until it obtains approval from the
competition authorities for the recently notified transaction — Maziv is not in a
position to use Herotel in the manner suggested by the Commission. The
Commission and MTN however, after considering the factual and documentary
evidence, specifically the cross-examination of Mr Botha, argue that Vumatel

already controls Herotel.

202. In terms of the merger parties’ tendered conditions and how they are affected by
Herotel, the tendered conditions are aimed at preventing preferencing prior to
any acquisition of control of Herotel.'® Further, if Maziv obtains approval to
acquire control of Herotel in due course, the merger parties’ proposed conditions
require Maziv to fully integrate Herotel to the Maziv business model and make

the Herotel network open access.'®

203. The Commission, based on the subpoenaed Herotel documents and Mr Botha's
evidence, submits that the circumstances surrounding the acquisition by
Vumatel of its -% shareholding in Herotel appears to be tantamount to the
acquisition of control of Herotel, as well as prior implementation of the proposed
merger with Community SPV. The issue of alleged prior implementation is,
however, the subject of a separate investigation by the Commission and it has
made no finding in regard to that. Likewise, we do not deal with the issue of

alleged prior implementation in these reasons.

189 Clauses 3.2 to 3.5, 5.1 and 5.3 of the merger parties’ conditions submitted on 30 September 2024
(“Conditions”).
190 Clauses 1.41 read with 4 and 5 of the Conditions.
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204. MTN after considering the evidence submits that since at least 2022, CIVH
and/or Vumatel has enjoyed sole control of Herotel. Of importance to the
competition assessment, is MTN’s view that the merger parties could use the
business operations of Herotel effectively to circumvent the tendered conditions
and (at least partially) to foreclose MNOs, FNOs and ISPs.

Our assessment

205. Relevant to our assessment is inter alia the extent of any economic interest and
influence that Vumatel already has over Herotel (regardless of whether it
amounts to control or not). Furthermore, the strategic documents of Herotel and
CIVH/Vumatel shed light on if Herotel and CIVH/Vumatel have coordinated or
potentially could coordinate their activities in the market(s) that they are active

in, and the extent of that (potential) coordination.

206. Mr Botha confirms that Herotel and Vumatel compete in the same industry in
terms of building, owning and operating fibre networks. Herotel's services are
provided on a closed access basis.'' Although Mr Botha alleges in his witness
statement that Herotel and Vumatel are not close competitors, when questioned
about it by the panel he concedes that “Look, at the end of the day the product
is connecting home to the internet”."%2

207. In terms of who has control over Herotel, Mr Botha confirms in his witness
statement that Herotel’s shares (and shareholder voting rights) are currently held
as follows:

o Vumatel — % (since 24 August 2023 according to Mr Mare);'%
e Herotel Communities (RF) Proprietary Limited (“Herotel SPV”) — 49.93%.
According to Mr Botha, Herotel SPV was established to facilitate the

funding for the acquisition of shares in Herotel, by Herotel SPV, on behalf
of Community NPC;'®* and

191 Transcript p 1590 lines 18 — 19.

192 Botha Transcript p 3031 lines 9 — 20.
193 Mare Transcript p 2787 lines 9 — 11.
194 FWB p 561 para 17.
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e Non-management minorities — 0.11%.'%°

208. Despite the large shareholdings in Herotel by the abovementioned two parties,

Mr Botha contends that Herotel is not currently controlled, jointly or otherwise,
by any person or firm.'% Mr Uys also denies that Vumatel currently has any

control over Herotel'% referring to it as “an associate investment”.1%8

209. As background, we note that Vumatel acquired its shareholding in Herotel in a

series of transactions wherein it bought out numerous minority shareholders and
I thc Herotel management to establish the Community SPV. CIVH
B the establishment of Herotel SPV and Community NPC. Mr Botha
confirms that he is aware of the [l arrangement.’®® The Commission
contends that SPV may be a sham vehicle used by CIVH to acquire control of

Herotel, without having to notify a merger with the competition authorities.

210. The evidence heard confirms that the Community SPV: (i) does not have any

211.

powers in terms of its MOI other than to acquire shares from Herotel, hold the
shares, and sell them to CIVH; and (ii) has ceded all its rights to CIVH, including
its bank accounts, its claims and shares.?20 Mr Botha testifies that “SPV is
restricted by its MOI to the functions that is described, because that’s the only
purpose for setting it up is to have a limited function.”?' Furthermore, the
directors of the Community SPV are all former and present executives of
Herotel, Vumatel, and DFA.2%? Interestingly, none of them is from any group or

community whose interests the Community SPV is purported to advance.?%

Mr Uys concedes that there has been no benefit to date to any community in

which Herotel rolls out fibre.204

195 FWB p 559 para 10.

196 FWB p 559 para 7. Transcript p 3034 line 10 to p 3036 line 6.
197 Transcript p 1324 line 20.

198 Transcript p 1589 lines 17 — 19.

199 Transcript p 2956 lines 10 — 16.

200 Transcript p 2959 lines 5 — 15.

20" Transcript p 2966 lines 5 — 14.

202 Exhibit S; Transcript p 2948 line 21 to p 2955 line 20.
203 Transcript p 2957 lines 6 — 10.
204 Transcript p 455 lines 10 — 15.
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212. Mr Uys could during his testimony not explain a number of issues relating to

Herotel:

212.1.

212.2.

212.3.

212.4.

First, both Mr Mare and Mr Uys could not explain why CIVH in strategic
documents maintains that “CIVH retains [§% economies of secondary
cities” if the notified merger with Community SPV were ultimately
prohibited by the competition authorities:2%5

“ADV BERGER SC: No, but why will CIVH get l§%?

MR MARE: Oh, | don’t know.

ADV BERGER SC: When its shareholding is at [J§%.

MR MARE: Ja. So, it's CIVH Group Companies maybe.

ADV BERGER SC: Mr Mare?

MR MARE: | don’t know.”208

Second, the inclusion of unredacted, detailed Herotel budgets in CIVH’s

board documents. Mr Uys could not explain this repeated “mistake”.?%"

Third, why CIVH’s board minutes reflect discussions about Herotel’s
performance, approval of matters concerning Herotel, a board pack
including Herotel's budgets and recorded approvals of those board

packs.2%8

Mr Botha also testifies that Vumatel has access to Herotel's monthly
management accounts as a shareholder holding more than 10% of the

shares.?%? He in response to questions from the panel indicates that these

205 Bundle R p 55 — Overview of Project Legend decision points and outcomes; Mare Transcript p 2835
line 12 to p 2838 line 9; Uys Transcript p 1346 lines 3 — 6.

208 Transcript p 2836 lines 14 — 19.

207 Transcript p 1255 lines 4 — 14; p 1259 lines 1 — 21; Bundle M p 11432 to 11440.

208 Transcript p 1553 lines 8 — 15; p 1553 line 19 to p 1555 line 19; See also Exhibit Z — Minutes of
meeting of Maziv, Dark Fibre and Vumatel Board of 16 March 2023 paras 4.1.5, 4.2.1.5,5.1.1, 5.1.12,
6.1.1.1,6.1.2.1 and 6.1.2.3.

209 Botha Transcript p 2995 line 16 to p 2996 line 2.
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management accounts contain details of Herotel's number of stands it

builds, referred to as ‘Tier 1’ and ‘Tier 2’ stands.20

213. The documents relevant to Herotel in this matter include an internal CIVH

management presentation dated July 2021 regarding Project Legend?'" relating
to the approval of CIVH’s investment committee to submit a binding offer to
Herotel’s board of directors to acquire up to -% of the shares in Herotel. This
is defined in the presentation as ‘the Proposed Transaction’.2'? Vumatel's

strategic rationale for this transaction as set out in the presentation includes:

213.1. in the third part:2'3 “Herotel as [ KGN
B -d indicates that “Herotel has a |
I - B - oss South Africa, through its

wireless and fibre networks rolled out to date, “which provides an attractive

B 5 other FNO’s” 214

213.2. that Herotel's existing FWA customer base in | GczczEIEINIIE
I i that it could be used to establish a

presence in such an area in anticipation of fibre rollout and “| IR

213.3. the presentation further sets out the “[ajncillary benefits of the Proposed
Transaction” including: (i) leveraging Herotel’s existing footprint in |l
.
I - ¢ ond thus (ii) investing in Herotel
would provide an opportunity for Vumate! “ || G
.
I - ¢ could also provide an opportunity for DFA “to

210 Botha Transcript p 3028 line 17 to p 3031 line 8.

211 Bundle R p 12 — 38 CIVH presentation of July 2021 regarding Project Legend (“CIVH 17).
212 Byndle R p 13 CIVH 1 Slide 2 bullet 1, 5; p 31 Slide 20 block 1.

213 Vumatel’s strategic rationale for the Proposed Transaction is set out in four parts.

214 Bundle R p 18 CIVH 1 Slide 7 block 3 bullet 1; Uys Transcript p 1465 line 4 to p 1466 line 7.
215 Bundle R p 18 CIVH 1 Slide 7 block 3 bullet 3; Uys Transcript p 1466 line 8 to p 1467 line 1.
216 Bundle R p 18 CIVH 1 Slide 7 block 4 bullet 1; Uys Transcript p 1467 line 2 to p 1468 line 7.
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217

214. Vumatel’s strategy for Herotel post the Proposed Transaction is similarly set out

in four steps:

214.1.

214.2.

214.3.

first, a key focus post the Proposed Transaction would be “| NN

N - I I " ich Herotel already
has a presence’ o ensure that -
B oicn con I

second, as regards the stated strategy | EGEGcTcnTmnNNRNGEGGEEEEEEEEE
I . I co'petitor behaviour™: in each

secondary area where competitor activity and risk of overbuild is limited,
“Vumatel would seek to maintain Herotel’s |} offering, rather than
convert the existing footprint to a ||l moder to enjoy | IEGTGEGR
“until such time as || KGN o <ing is required due
to other FNO activity in the area”;2'° while in parallel, | EGcNcNTINGGEEGE

“
o

third, as regards the stated strategy involving “|| |GG

214.3.1. the intention was that “a ‘Reach’ model/product offering be

rolled out in areas where Herote! | NEGcTNGEGNEGE
I 2¢ would seek to R ;22" (Own emphasis)

and

217 Bundle R p 18 CIVH 1 Slide 7 block 4 bullets 3 and 4.
218 Bundle R p 19 CIVH 1 Slide 8 block 1 bullets 1 and 2.
219 Bundle R p 19 CIVH 1 Slide 8 block 2 bullet 1.
220 Bundle R p 19 CIVH 1 Slide 8 block 2 bullet 2.
221 Bundle R p 19 CIVH 1 Slide 8 block 3 bullet 1.
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214.3.2. having regard to Herotel’s direct access model, this strategy

would seek to ensure that “Herotel is able to effectively |l

|
I -2 (Own emphasis)

214.4. fourth, a key priority post-transaction would be “to || GczNG
I o Herotel’s [fibre] network so as to ensure that as much of
the existing [ _customer base can be | _Herotel’s own

network to [ *>* (Own emphasis)

215. As indicated above, we need not ultimately decide which firm(s) control(s)
Herotel for competition law purposes, but note that the presentation records a
legal due diligence finding that “CIVH [would] gain control of Herotel pursuant to

the Proposed Transaction (>35% shareholding)” 2?4

216. Further Herotel-related documentary evidence includes a business plan
presentation that formed part of Maziv’s budget for FY2024,22% which reflects an
aggregated budget per operating business within the Maziv group, including
Herotel;?%% as well as an individualised budget per entity within the Maziv group,
including Herotel.??” Significantly, in addressing Maziv's FTTH strategy, the
document contains forecasts of revenue and other metrics associated with the
strategy of “driv[ing] penetration on FTTH network — specifically Core, Reach
and Key” both by Vumatel (denoted by ‘V’) and by Herotel (denoted by ‘H’).228

217. Mr Uys accepts that the presentation reflects “numbers | EENNNEENEENR

I > oclucts™ but was unable to explain
why it envisages |l Vumate! products on | >

222 Byndle R p 19 CIVH 1 Slide 8 block 3 bullet 2.

223 Bundle R p 19 CIVH 1 Slide 8 block 4 bullet 2.

224 Bundle R p 35 CIVH 1 Slide 24 bullet 4.

225Bundle M p 12323 — 12396; Transcript p 1255 line 15 to p 1256 line 16.
226 Bundle M p 12332.

227 Bundle M p 12389 — 12396; Transcript p 1483 line 5 to p 1485 line 14.
228 Bundle M p 12330.

229 Transcript p 1479 line 7 to p 1483 line 4.
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218. This suggests that, as CIVH had strategised in July 2021, Maziv budgeted in

FY2024 to use NS - <! o
I products and/or services  in
|

219. A budget presentation that forms part of Maziv's budget for FY2025,23° again

220.

reflects an aggregated budget per operating business within the Maziv group,
including Herotel;?' as well as an individualised budget per entity within the
Maziv group, including Herotel.?3? Significantly, in addressing Maziv's FTTH
strategy, the presentation reflects nett new ‘il and |l subscriber growth
for each of Vumatel and Herotel®®® and forecasts revenue figures and other
metrics associated with the strategy of || | | |} Qb BREEER of Vumate's
I oroducts and/or services.23* Mr Uys accepts that the
presentation depicts “Herotel rolling out those - products or at least -

I -nd could offer no explanation why Herotel's projected | R
includes figures in respect of Vumatel’s products and/or services.?3°

The above evidence suggests that, as CIVH had strategised in July 2021, Maziv
budgets in FY2025 to use Vumatel’s (open access) network as well as Herotel’s
(closed access) network to deliver Vumatel's FTTH products and/or services in

secondary areas.

221. Mr Uys concedes that Vumate! | IENEEEEN I

I rotel. 236 Mr Mare confirms that Maziv (through Vumatel) is

Y " and concedes that there is

little overlap in the footprint of Herotel and Vumatel with only il homes

230 Bundle M p 11354 — 11442,

231 Bundle M p 11359.

232 Bundle M p 11432 — 11440; Transcript p 1487 line 16 to p 1488 line 20.
233 Bundle M p 11357; Transcript p 1486 line 1 to p 1487 line 15.

234 Bundle M p 11434 — 11435.

235 Transcript p 1489 line 22 to p 1495 line 11.

236 Transcript p 1323 lines 3 — 22.

237 Transcript p 2821 line 15 to p 2825 line 3; Bundle R p 13 and 17 to 19.
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overbuilt. This evidence would be consistent with the two firms coordinating on

a complementary rollout strategy.238

222. Dr Scheffer of Vodacom also confirms Herotel’s ambitions of rolling out network
infrastructure in unserved secondary areas where competition for the market still
remains in terms of the ‘land grab’ (discussed below). He agrees that post-
transaction, Herotel, being an associate company of Maziv, could approach an
unserved secondary area and offer a discounted bundle of FWA, FTTH and ISP

services.23

223. We conclude, based on the documentary and oral evidence before us, that
Vumatel has been expanding through Herotel and is pursuing some of its

strategies through Herotel.

224. Given the above, and that Vumatel has [80-90]% of the economics of Herotel as
recorded in the strategic documents, for the purposes of market structure
analysis we shall combine part of Herotel’'s market share (an approximate [10-
201% share with [l homes passed) with that of Vumatel.

MARKET FEATURES AND CHARACTERISTICS

225. It is important that we first set out certain key characteristics of the South African
fibre sector, specifically in relation to the FTTH market. FTTB and metro fibre

shall be dealt with in a latter section.

226. These characteristics of FTTH are highly relevant to the assessment of the
relevant counterfactuals, relevant markets and competitive effects. They are
furthermore also highly relevant to assessing the roll-out commitments under the
public interest analysis.

227. The key characteristics of the fibre sector in South Africa, specifically FTTH,

include: (i) the so-called ‘land grab’ phenomenon; (ii) the first mover advantages

238 Transcript p 2896 line 15 to p 2897 line 6.
239 Transcript p 2505 line 9 to p 2506 line 13.
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enjoyed by the first FNO to provide fibre to a specific area; (iii) relatively low
average rates of ‘overbuild’; (iv) relatively low uptake of or penetration rates for
FTTH; and (v) the growing demand for fibre/data in South Africa and South
African consumers’ disposable income used for the internet. We consider each

characteristic in turn.

The land grab phenomenon

228. From the factual evidence it is clear that FTTH rollout in South Africa is
characterised by the so-called land grab phenomenon, which has moved to the
second phase, the ‘second land grab’, given that the Core market segment in

South Africa (relating to the higher income areas) is saturated.

229. Mr Van der Merwe of Frogfoot confirms the land grab characteristic in fibre and
that the market segment has shifted to the ‘second land grab’. He explains that
having covered almost all remaining homes in the Living Standard Measure
(“LSM”) 8-10 categories (i.e., the wealthiest households) in South Africa, FNOs
such as Vumatel, Frogfoot and Herotel have been expanding into the next
category of areas — low-income areas, secondary towns and rural areas. FNOs
and ISPs use different business models, products and payment plans to drive
penetration and make these investments ultimately profitable. This is referred to

as the second phase of the “land grab”.?4°

230. Dr Scheffer confirms that (i) the first land grab in South Africa related to the high
value customers in the big metros;2*! (ii) all the FNOs focused their rollout in the
first land grab on the higher income areas;?*? (iii) Vodacom has accepted that
most of the metro areas in South Africa have been covered by fibre;?** and (iv)
“in effect the first land-grab has come and gone”.?** He confirms that (i) Vodacom

is now targeting high value customers in secondary cities and towns and that is

240 VVan der Merwe FWB p 32 para 14.
241 Transcript p 2430 lines 12 — 16.
242 Transcript p 2441 lines 1 — 4.

243 Transcript p 2 440 lines 1 — 5.

244 Transcript p 2491 lines 3 — 8.
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part of what is called the ‘second land grab’;2*5 and (ii) “the second land grab is

still very much up for grabs”.?46

He also confirms that in the unserved secondary areas there is land to be
gabbed, after it being put to him that the primary areas are saturated.?*” Mr Mare

similarly indicates that the Core (higher LSM) homes are penetrated.?4®

Mr Nunes of MTN also confirms the second land grab and that it relates to the

lower LSM areas — the so-called Vuma Reach area(s).?*°

Mr Mare similarly confirms that the Core market segment in South Africa is

saturated: “we moved away from the Core because the Core was penetrated ...

So, the Core, the 2.2 million homes in South Africa effectively covered. So, we're

moving to Reach” 250 (Own emphasis) Mr Mare states that “Reach ... we believe

it’s 2.2 or 2.4 million of the 4.8 million has been passed”.?!

Mr Joosub also confirms that fibre has been installed in most high-income areas
in South Africa, where the majority of profits can be extracted. Vodacom sees
no benefit in overbuilding the FTTH networks in these areas as the economic

returns to be generated will not justify such overbuild.2%2

Mr Mare describes the second land grab as “the Reach in secondary cities. So,
it’s going into a lower LSM area in the secondary cities. That’s the second land
grab, yes”;?53 and in relation to Herotel that “on the second land grab for Herotel
it would be going into the Reach markets, meaning they go into the lower LSM

areas between 30 and over R5 000.00 a month household income.”?%*

245 Transcript p 2440 lines 6 — 11.

246 Transcript p 2475 lines 13 — 16.

247 Transcript p 2505 line 21 to p 2506 line 7.

248 Transcript p 2648 lines 19 — 21.

249 Transcript p 788 lines 15 — 18.

250 Mare Transcript p 2882 line 21 to p 2883 line 4.
251 Mare Transcript p 2928 lines 12 — 14.

252 Joosub FWB p 333 — 334 para 31.2.

253 Transcript p 2900 lines 13 — 16.

254 Transcript p 2900 lines 1 — 5.
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236. When taken to Vumatel’s budget for FY2023, Mr Mare confirms that the actions

contemplated include “Continue N in I areas to I
Il 255 (Own emphasis)

237. Mr Uys agrees that aggressive land grab and overbuild strategies of competitor
metro and backbone networks in secondary cities is still a threat today and it has

always been a threat.2%
First mover advantages

238. A further market characteristic confirmed by the factual evidence is the so-called
‘first mover advantages’ that the first FNO that provides fibre in a specific

geographic area will enjoy.

239. Mr Van der Merwe states that there are benefits to being the first FNO to invest
in an area and clear disadvantages to being the second or third FNO to invest
in a network. Where there is more than one fibre network in an area, the network

or area is referred to as being ‘overbuilt’.25”

240. He notes that what drives the speed and breadth of the land grab is competition.
More competition means more investment, and a faster deployment of fibre to
these areas than what would happen with less competition - this is because of

the first mover advantage.?%®

241. Mr Van der Merwe further explains that the significant advantage to being the
first to roll out fibre to an area is because it is less likely that another FNO will
roll out fibre to the same area, at least in the short term and penetration rates
will be higher for the first FNO. As markets mature and demand continues to
grow, the investment in rolling out fibre infrastructure pays off. The FNO

competes with the MNOs offering services in the area, but the lack of another

255 Transcript p 2857 line 4 to p 2858 line 5.
256 Transcript p 1209 lines 5 — 9.

257 Van der Merwe FWB p 38 para 27.

258 \Van der Merwe FWB p 38 para 27.
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FNO ensures the investment is more likely to be successful. Given the long-term
benefits of being the first FNO to invest infrastructure in an area, and the difficulty
in making a profitable investment as a second FNO in the same area, there are

strong incentives to deploy more quickly, hence the ‘land grab’ terminology.?%°

242. Mr Otty also explains why one wants to be the first fibre operator in a specific

area and how that affects both uptake/penetration rates and returns: “And you
really need to get to something like a 40% penetration of your households
passed. That means, houses connected over households passed in order to
generate a return on your investment. Also, if you are the second, even if you

are the second player in the market, the first player tends to get first player

advantage and take up the customers that really want fibre first. So, as a second

player the returns are less. You still have to make the 40% penetration level to

get a decent level of return, but it’s much harder and it takes longer to do it”.2%0

(Own emphasis)

243. Mr Nunes states that it is accepted that there is a competitive advantage to the

244,

provider that is the first to deploy fibre infrastructure in an area.?®’

Dr Scheffer states that Vodacom was loath to overbuild and “it never made
sense to Vodacom, frankly, to the entire market, to overbuild” which is why being

the first mover into an area is absolutely important.262

245. Mr Schoeman testifies that “we want to go to maybe it’s a new outlying area or a

town where we identified an opportunity. If it gets published to all our

competitors, you know, if we identified it, we'd like the opportunity to be the first

mover there to get the opportunity to get some business”;?®® and “So, for us it

gives us a competitive advantage if we’re there first and we’re the — maybe it's

an underserved area, you know, we get a bit of a head start above our

259 Van der Merwe FWB p 39 para 30.

260 Otty Transcript p 1951 lines 12 — 20.

261 Nunes FWB p 156 para 6.14.

262 Scheffer Transcript p 2441 lines 5 — 11.

263 Schoeman Transcript p 933 line 20 to p 934 line 2.
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customers. You know, it’'s more difficult to churn a customer away from someone

than to acquire them”.2%* (Own emphasis)

246. Mr Mare testifies that “... Vuma was always good to go - in the market, we
R < g0 in with the . we cover that town super quick and |
I - 2>° (Own emphasis)

247. In cross-examination Mr Mare makes it clear that Vumatel’s strategy is to be the
B o area and . s, there is a contest
to be first mover to achieve the associated benefits:

“ADV BERGER SC: But the reason why you are so insistent on ||
I 2s Bl a5 possivle is because |GGG
I - ¢ then you I
That’s the real reason why time is of the essence for you. Isn’t that so?

MR MARE: Listen, you want — | NN NN 7hat's definitely,
because we don’t overbuild. Okay, so that's why — | NEGKEGcTczINNND

I You want 260

(Own emphasis)

Relatively low average FTTH penetration rates actually achieved in South Africa

248. The factual evidence confirms relatively low average rates of FTTH penetration
in South Africa. In other words, in the areas where FTTH has been made
available to consumers through homes being passed, relatively low numbers of
South African consumers actually take up the fibre alternative, although it differs

per area/type of residence.

249. Mr Otty explains that fibre businesses incur significant capital costs upfront and
take a long time, 7+ years, to generate returns because of the time required to

achieve high enough penetration levels.?5”

264 Schoeman Transcript p 934 lines 14 — 17.
265 Mare Transcript p 2590 lines 3 — 5.

266 Mare Transcript p 2929 lines 12 — 20.

267 Otty FWB p 358 para 15.
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250. Mr Van Der Merwe submits that most fibre operators, including Frogfoot, rely on
terminal penetration of at least 50% to make their business cases work. The
business case for a second or third FNO to invest in fibre infrastructure in a
specific geographical area is therefore less likely to be compelling as it will be
harder to achieve the necessary penetration levels. This is particularly true
where the first operator is well established, with significant market penetration,
as the second or third FNO will find it harder to achieve the necessary market

penetration to justify the investment.268

251. Where an FNO has access to existing infrastructure, and demand is particularly
strong, the investment for a second or third FNO can potentially be possible.
One example of this is Openserve which already has duct and pole infrastructure
for its legacy copper network and thus rolling out fibre infrastructure by replacing

its copper infrastructure is far less costly.?%°

252. The above is consistent with the evidence of Mr Otty who says when you are
building a fibre network, homes passed is the first metric, but you have got to
achieve approximately 40% penetration fairly quickly otherwise you will make a

loss, because of the high capital costs and consequent interest bill.27°

253. Dr Scheffer states that as a rule of thumb, an FNO requires more than 40% uptake
(homes connected) of homes passed in an area to achieve a return on the
investment involved in rolling out in the area (and potentially higher outside the
higher income areas where Vodacom deployed to if customers take cheaper,
lower speed products). If a second FNO with a similar cost structure also rolls out
in the same area, this means that more than 80% of the households in the area
need to be connected for both FNOs to break even. This is far less likely to

happen as uptake rates of 80% are seldom achieved.?’’

268 \/an der Merwe FWB p 38 para 28. Transcript p 85 lines 8 — 15.
269 VVan der Merwe FWB p 39 para 29.

270 Otty FWB p 359 para 17.

271 Scheffer FWB p 240 para 41.

72



254.

255.

256.

257.

258.

Non-Confidential
Dr Sheffer indicates that the average connection rate for Vodacom is [JJ%.27

Importantly, he also accepts that 50% of South African homes passed by fibre are

accessing the internet through means other than fibre.?”3

Mr Mare explains that the initial first uptake of fibre will be relatively high but then
it trickles out: “... when | spoke about the uptake, what you normally see is your
first mover, your uptake goes quick ... there’s an uptake question to say, listen,
you get your first uptake up to 1% you get in the first | I and then it
trickles out”.?™

Mr Mare indicates that Vumatel considers that it would generally need to achieve
FTTH take-up rates of Jll% in Vuma Core and Reach areas and % in Vuma

Key areas for the business model to be successful.?7®

Mr Nunes explains that penetration levels depend on the area/type of residence
where fibre is installed. He uses housing estates as an example: “depends on
the estate, but you're seeing it in the 70+, 80+ figures in an estate depending on
their HOA?7” 277 He then indicates that the situation is different in the suburbs
where the marketing is “door-to-door ... normally with the ISP”.278 Penetration in
the suburbs for MTN is significantly lower: “We normally see that in and around
the — between the [l and little bit higher, 1% depending on the suburb and
the amounts of communications”;?’® and concedes that in the suburbs only 50%
of the homes passed are actually connected: “... | agree with you, at face value
it would look like that if you’ve got a suburb that’'s 50% [of homes passed are
connected] and 50% not. Okay”.?8°

212 Scheffer Transcript p 2443 line 21 to p 2444 line 5.
273 Scheffer Transcript p 2454 lines 1 — 3.

274 Mare Transcript p 2928 lines 8 — 12.

275 Mare FWB p 439 para 36.

276 Home Owner Association.

277 Transcript p 912 lines 2 — 14.

278 Transcript p 912 lines 15 — 19.

279 Transcript p 912 line 20 to p 913 line 1.

280 Transcript p 915 line 17 to p 916 line 9.
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259. Mr Masalesa says that the main challenge with FTTH is its uptake or penetration.

In terms of penetration numbers, he testifies that “... Vumatel has got a home
connection rate of 31%. | think the highest connection rate that you have is with
Openserve at [J%.78! He also makes the point that the technology must serve
the customers and that FWA has a much higher connectivity rate than FTTH:
“... | always make this point, we don’t do technology for the sake of doing

technology, we do technology to service customers, right. And purely looking at

the numbers you have much higher connectivity rate on FWA as opposed to

FTTH. So, yes, as much as that’s from a technology capability point of view, the

reality on the ground is the uptake is a different story. The uptake paints a

different story altogether.”?®? (Own emphasis)

260. Mr Masalesa explains: “... fixed wireless technology because of its ubiquitous

261.

nature, i.e. | put up a base station and I’'m able to cover a large area almost
immediately, you know there | think it’s a lot easier to interpret the signs and
after interpreting the signs, take decisive action to put up infrastructure and more
often than not you don’t end up with a situation where you have underusage of
that infrastructure. So, if | may call it the hit rate on fixed wireless access is much

higher ...."?8

Mr Van Der Merwe indicates that as of end February 2024 where Frogfoot is not
overbuilt (i.e., where it is has no fibre-to-fibre competition), its median
penetration rate is .%, while this penetration rate falls to .% where there are

one to three other FNOs overbuilt.284

262. Mr Mare testifies that the average penetration rate for fibre in South Africa

currently is at 48%: “So, effectively it's 5 million homes covered. And if you look
at that there’s about 2.4 million homes connected at this point. You know? So,

roughly the uptake is about 48%, if you look at it".?8°

281 Transcript p 345 lines 8 — 11; p 353 lines 12 — 22.
282 Transcript p 345 lines 11 — 18.

283 Transcript p 468 line 18 to p 469 line 5.

284 FWB p 39 para 29.1.

285 Transcript p 2891 lines 7 — 10.
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263. At the end of December 2023, the number of active premises serviced by ISPs
using the Vuma Reach product amounted to ||l with over | R
homes passed.?8® This indicates that a relative low percentage of homes passed

by Vumatel are actually connected to the fibre that has been rolled out.

264. As at 18 September 2023, Africa Analysis reports that a total of 5.5 million homes
have been passed with FTTH in South Africa. Of this total number of homes
passed with fibre only 1.95 million homes are connected. The total number of

overbuilt homes is only 1.51 million.?8”
Low fibre overbuild in practice

265. Overbuild refers to the duplication of fibre infrastructure by two or more fibre
infrastructure providers that have laid their own fibre optic cables in the same
area or even in the same roadside trench. Where there is more than one fibre

network in an area, the network or area is referred to as being ‘overbuilt’.

266. Where a fibre provider is the first to lay infrastructure in a particular area, it
typically achieves a monopolistic position in that area unless another provider is

willing to overbuild on its network.288

267. Mr Nunes indicates that the willingness of providers to overbuild is dependent on
several factors, including customer take-up rates or demonstrated interest, poor
performance from another FNO, single-trench policies in certain precincts, and
Home Owner Association preferences regarding multiple fibre providers within

an area.?89

268. He further explains why fibre infrastructure providers “are reluctant to overbuild
on the networks of others”: (i) deploying fibre infrastructure requires significant

investment; and (ii) duplicating infrastructure reduces the return on investment

286 Mare FWB p 441 para 47.

287 FWB p 253. Africa Analysis Report, FTTH Market Tracking Programme, Quarter Ending June 2023
(Updated 18 September 2023).

288 Nunes FWB p 155 para 6.7.

289 Nunes FWB p 155 — 156 para 6.10.
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for fibre providers since revenues are dispersed amongst the providers in an
area. As a result, providers often prioritise areas that are underserved to

maximise investment returns.2%

Mr Mare indicates that Vumatel does not consider it economically feasible to
overbuild, in light thereof that where there is overbuild, there is not the required

take-up per FNO to show an acceptable return on investment.2%!

Dr Scheffer testifies that Vodacom does not overbuild anyone.?%2

Mr Botha of Herotel testifies that “It's not our strategy to overbuild. We specifically
do not intend to overbuild’, and if another FNO has entered into an area before

Herotel it will “immediately” be inclined to leave that area alone.?%

Mr Nunes indicates with reference to FTTH, that only 18% of the total number of
reported homes passed by FNOs has been overbuilt.?% He is also referred to a
statement of his attorneys reflecting that only 23% of FTTH is overbuilt and
indicates that in that case overbuild will primarily be by Openserve because they

use their old copper network to “blow fibre” through.2%

Growth in demand for data and consumers’ disposable income

273. All the fibre markets relevant to this transaction are poised for substantial growth,

as FTTH enters a second ‘land grab’ for secondary cities/towns and lower
income areas, FTTB through business broadband extension to outlying business
areas and secondary cities/towns, FTTS to support the rollout of 5G on mobile

networks and metro fibre backhaul to support all of these initiatives.

290 Nunes FWB p 156 para 6.13.

291 Mare FWB p 439 para 36. Transcript p 2592 lines 11 — 14.
292 gcheffer Transcript p 2443 lines 13 — 20.

293 Botha Transcript p 2944 lines 3 — 8.

294 Nunes FWB p 16 para 6.11.

295 Transcript p 756 lines 5 — 15.
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274. It is common cause that South African consumers’ need for data is ever
increasing and accelerating. The importance of data in an increasingly digital
economy is recognised by all parties. In that context both data/internet access

and future prices are important.

275. Consumers in higher income communities in South African have access to the
internet through fibre connections. There however is currently a significant deficit
in the ability of South Africans in low-income communities to access similar
opportunities. As indicated above, the factual evidence is that the high-income
fibre areas in South Africa are saturated and that FNO competition has now
moved to the lower income areas. It is important to note that this transaction is
proposed at a time when FNOs are looking to expand into the lower income
areas. These lower income areas are currently mostly supplied by MNOs
supplying mobile broadband and FWA home internet products. Further context
to note is that MNOs have received spectrum to roll out the latest 5G technology,
with FWA as the only use case currently to get a return on their spectrum

investment.

276. The merger parties argue that the proposed transaction will contribute to bridging
the digital divide by reducing data costs and bringing fibre coverage to areas
previously not connected. The Commission, on the other hand, argues that the
proposed transaction will harm competition, and that it is competition in the
relevant markets that will ultimately lead to the roll-out of infrastructure and

cheaper prices for consumers.

277. Mr Motlekar submits that the digital divide is not based on technology or tech.
His view is that “We create a gateway. Allow you to move up the price points.
So, that’s how we think about it. We don’t think about it as a divide that’s not
insurmountable. And that’s how we've structured fixed wireless access. And
that’s why you see the growth in the amount of Gigs that’s now being consumed
by the customers.””® We shall assess the FWA and FTTH competitive

interaction below.

296 Transcript p 559 line 17 to p 560 line 1.
77



Non-Confidential

278. The factual testimony confirms the market growth and opportunities. We give
some examples: Mr Van der Merwe confirms that the fibre sector continues to
develop rapidly.?®” Mr Masalesa confirms that the demand for data will continue
to grow in South Africa and indeed accelerate in the years to come.?% Dr Van
den Bergh confirms “data is growing so that demand in general is
everywhere” 2% VVodacom’s strategy documents confirm the growing demand for
fibre and that “We [Vodacom] have a right to play in this market. We can become
the preferred provider to meet the growing demand”.3® Mr Uys agrees that there
is a growing FTTH market with potential: “you can see on both the quarterly and
also the annual that there is definitely still growth in the market and the
competitors, let’s take Herotel or metro fibre, showing the last quarter ... || R
and |l versus the Vumatel quarter of . So, there is potential in the
market ..."301

279. In terms of what South African consumers spend monthly on the internet, a study
conducted by BMIT, a technology industry research and advisory firm, shows
that 75% of South Africans have a spend of R500 or less for internet services.
Of that 75%, 50% only have the ability to spend R300 or below.30?

280. Mr Masalesa observes given the above numbers: “The numbers are tight and
my view based on that is you know the two technologies; both fibre and fixed
wireless access technology are competing for a share of that wallet.”3°3 We shall
assess FWA and FTTH competitive interaction below.

297 FWB p 32 para 14.

298 Transcript p 344 line 19 to p 345 line 1.

299 Transcript p 2281 lines 7 — 8.

300 Transcript p 1836 lines 1 — 5.

301 Transcript p 1139 lines 4 — 12,

302 Masalesa Transcript p 298 line 18 to p 299 line 4; p 349 line 11 to p 350 line 11; p 462 lines 7 — 9.
303 Transcript p 299 lines 4 — 6.
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COUNTERFACTUALS

281. The disputed issues in this case include the relevant counterfactuals. The
counterfactuals to the proposed transaction are important to both the
competition and public interest assessments that follow. The counterfactuals
are: (i) the ‘competition’ counterfactual; and (ii) the ‘investment’ and ‘fibre rollout’

counterfactuals. We deal with each in turn.

Competition counterfactual

282. Based on the documentary and factual evidence, the Commission argues that
the counterfactual to the proposed transaction is a world where Vodacom
increasingly puts itself in competition to both DFA and Vumatel. The merger

parties disagree.

283. Highly relevant to this assessment is the (true) rationale for the proposed
transaction that we have dealt with in paragraphs 105 to 139 above, which must
be read together with this section.

284. Vodacom, as per the merger parties’ strategic documents discussed in these
reasons, has a strategic imperative to look for an expansion in fibre (including
FTTS), to expand its network for 5G purposes and to densify and fiberise existing
4G sites®%* and FTTH/B to share in the profits in these markets.

285. As indicated in the assessment of the true rationale, Vodacom’s rationale relates
to the Value at Risk to its mobile business, estimated at R11.8 billion in the
documents (or half of R11.8 billion in Mr Joosub’s version)3% where Mr Joosub
estimates that there could be a loss of up to 30% of mobile data spend within a
household if they move to fibre, although he sought to claim it was less than the
stated “Consumer VaR estimated to be R11.8bn (Euro570mn) for the total

304 Bundle M p 3498.
305 The figure of R11.8 billion was presented to the Vodacom Board. See, for example, Transcript p
2003 lines 2 — 12.
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period up to FY24” 3% \Jodacom wants to compete in fibre to compensate for

this VaR, for revenue generation and financial gain.37

286. Recall Mr Uys’s evidence that Mr Joosub of Vodacom made it clear to him that
Vodacom has ‘other options’ if they do not conclude the deal (see paragraphs
116 and 12019 above). Vodacom'’s strategic documents of August 2021 refer to
Vodacom establishing both a TowerCo and a FibreCo on a “Vodacom | R

B vith a “Focus on
I - cover [N /< e there

is no fibre” 308

287. Vodacom sees an opportunity to participate in the fibre market rather than being

a customer to infrastructure players such as [l where it does [ RN
including the option of * I G o) **°

288. Vodacom’s Project I, albeit that certain of its assumptions are

disputed by the merger parties’ factual witnesses in the hearing, still indicates

that Vodacom can | . <ithcr with (NN o
I o though " The magnitude of Vodacom’s

contemplated investment and expansion shown in Project | N ERNNEER

indicates that Vodacom wanted to create a || NEGTNRNGEGEGEGE \2ziv in
both FTTH and FTTB.32 Vodacom had | | B the plan was to become
the JlIF T8 player and the | FTTH player, and to operate ||}
I odel.3"2 Mr Joosub confirms that Project [}  projected
to [ < proposed transaction, although he contends that

the assumptions || l3'* We note that other than Vodacom’s factual
witnesses disputing the assumptions made in Project || N | NN in oral

306 Bundle M p 3498.

307 Otty FWB p 360 par 18 to 20; p 362 and 363 para 25; Transcript p 2012 line 16 to p 2014 line 4.
308 Bundle M p 2702.

309 Bundle M p 12854.

310 This is based on a self-build plan with 100% Vodacom ownership.

311 Bundle M p 12483: Project | I - VSA Fibre rollout acceleration, 21 May 2021.

312 Bundle M p 12475 and 12476.

313 Bundle M p 12475.

314 Transcript p 1760 lines 4 — 11; Bundle M p 12482.
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testimony at the hearing, it produces no contemporaneous documents (e.g. a
minute of any meeting or discussion or any other document) indicating which of
the assumptions made in Project ||} I \vere Wrong (and which not) and,
if wrong, how they were wrong, and if corrected, what the position would be.

289. We further note that Vodacom’s Project ||} I strategy document of 2021
— containing Mr Joosub’s name — identifies || | | | I oPpPortunities which
will deliver significant |l and |GGG Onc of these is ‘|
|
L e

290. At the hearing Vodacom'’s factual witnesses argued that Vodacom would not be
willing to invest in its own fibre infrastructure absent the merger, as its
shareholder, Vodafone, would not fund Vodacom’s self-build fibre projects. They
argue that this is because its main business is that of an MNO and it does not
have the capability to build, especially in lower income areas. Absent the merger,
as they argue, Vodacom would not scale-up its fibre network and it would

continue to lease.

291. We do not accept the above assertion on a thorough consideration of all the
evidence, including the merger parties’ strategic documents and Mr Uys’s
evidence that he was told that Vodacom had ‘other options’. What the merger
parties’ argument ignores, is that Vodacom has an imperative strategy to share
network infrastructure to reduce its costs. In this strategy, it is looking to enter
into JVs and partnerships so that it can participate in fibre, and not just lease.31
Mr Joosub confirms this strategy, and that the strategy remains absent the

proposed merger. He confirms that Vodacom’s strategic imperative has [}

I 5t that N '

315 Part A of the Record p 3807 Project | - Vocacom'’s I Strategy, September
2021, Shameel Joosub.

316 Transcript p 3993 lines 10 — 17.
317 Transcript p 1765 lines 12 — 15.
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292. Mr Joosub furthermore confirms that in the counterfactual, to the extent that DFA
fails to build enough FTTS, Vodacom would find alternatives to DFA, whether
through self-build or JV partnerships: “...Now, if the deal doesn’t happen, will we
continue to use DFA and so on? As long as it make sense for us we will continue
to — and if they continue to build. But if they don’t build we still have to be able
to then either self-build it or go and build it with somebody else. But Fibre to the
Site needs to happen. So, that essentially will — you know it's going to — is a
need that will be there ...”;3'8 and “... Vodacom’s need, which is different in Fibre
to the Home versus Fibre to the Site. Fibre to the Site is creating a shared
infrastructure path and to the extent that the CIVH has the capability to deliver
that we will continue to do business with them. And to the extent that they don’t

we — and we need the path, we would then have to seek alternatives” 3'°

293. Mr Joosub testifies, and Vodacom’s annual results confirm, that Vodacom has
R23.7 billion in cash and a nett debt to EBITDA ratio which improved from 1.1
to 0.9.320 Mr Joosub further testifies that there is room to take on more debt since
Vodacom’s upper limit for its nett debt to EBITDA ratio sits at 1.5.32" Mr Otty of
Vodafone testifies that banks and shareholders consider factors such as the
stability of a company, which Vodacom is, when deciding to give a business

access to funding.322

294. Notably, Mr Joosub explains that, as is evident from Vodacom’s strategy

documents, it can do | ... v ovidc a0 the
context of that is that you can || | | NN (e investment. What does that
mean? So, if you don’t own the fibre, if you don’t own the entity or you don’t
control the entity, then effectively you don’t have to || G
B c:/cu/ation and so you can go and look for — so you’d go and so
example what we’re looking at in some of the other entities is _

318 Transcript p 1771 lines 2 - 7.

319 Transcript p 1774 lines 1 — 6.

320 Exhibit AB1 — Vodacom Group Limited Reviewed Annual Results and cash dividend distribution,
Slide 18; Exhibit AB2 — Vodacom Group Annual Results for the year ended 31 March 2024, Slide 28;
Transcript p 1700 lines 7 — 13.

321 Transcript p 1700 lines 16 — 20.

322 Transcript p 1996 line 19 to p 1997 line 2.
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Bl:nc then I ¢ so then basically that stays [ RGN
So, when you look at the Vodacom [Jil._that will not be | in_and then
when you — then of course then it doesn’t get | EEEGNGNTTNREEE

as well’ 3% (Own emphasis)

295. Mr Joosub does not contest that Vodacom can find other fibre partners to roll out

fibre in South AN
I -bs<nt the proposed transaction), but testifies that

it would not suit Vodacom because it will be a “very small play” and you would
be “coming late to the party”.3?* This is inconsistent with the abovementioned

evidence that Vodacom had ‘other options’.

296. Significantly, the current transaction is off-balance sheet. Mr Joosub explains the
benefit of this, “so your debt doesn’t go up. You don’t get to consolidate the
revenue, but you don’t also consolidate the CapEXx, so it’s all off balance sheet
as we call it’ 3% Vodacom has been able to raise billions of Rands off-balance

sheet for this transaction.

297. Dr Scheffer also confirms that Vodacom does have capital available for fibre
investments in the form of the R14 billion to R19 billion currently set aside for
this proposed transaction:

“ADV BERGER SC: But there is capital available, and that capital is the
14 to R19 billion which is being set aside for this deal?
DR SCHEFFER: Yes.”3?6

298. Regarding skills and capacity as a potential barrier, Mr Otty claims that, now that
most of the high income areas are covered, Vodacom does not have enough
skills or capacity and any model to expand into low-income areas which would
require a different way of doing things.®?” Dr Scheffer however concedes that

the skills and know-how required to roll out successfully in the lower income

323 Transcript p 1649 lines 4 — 16.

324 Transcript p 1763 line 18 to p 1764 line 5.

325 Transcript p 1671 lines 7 — 11.

326 Transcript p 2474 lines 12 — 18; also see p 2478 lines 10 — 13.
327 Transcript p 2020 lines 7 — 11.
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areas can be acquired: “If you’re asking whether these skills can be acquired,
yes, we can”;3%8 “Yes, that's correct’” Vodacom could acquire the skills and the

know-how for rolling out fibre successfully in low-income areas.3?°

299. We do not find the merger parties’ argument credible that Maziv is the only entity

capable of in the future rolling out fibre with sufficient scale.33° The Project i}
Discussion Materials dated September 2020 identify [ Gz TR
I - Bl =s ‘9000, challenger’ FNOs.331 It is also contrary to the
clear factual evidence that Vodacom had ‘other options’, as discussed under the

true rationale.

300. As also discussed under the transaction rationale, CIVH’s assessment of the

301.

world without the proposed merger lays bare the counterfactual of real and
effective competition with Vodacom. As indicated, CIVH’s internal documents
where it discusses the threats of not doing this deal articulate this counterfactual.
The documents reflect that CIVH was anxious to conclude a deal with Vodacom
to avoid it pursuing ‘other options’ in the market, which would see Vodacom
becoming a significant competitive force against both DFA and Vumatel,
possibly triggering further competition with other FNOs as they conclude similar

deals to counter Vodacom.

Recall further that Mr Uys concedes that CIVH’s business is under the threat of
competition and saw the proposed merger as likely to de-risk CIVH'’s business.
When questioned about whether the transaction de-risks the core business of
CIVH by taking away the risk of losing Vodacom as a client and gaining it as a
formidable competitor Mr Uys testifies:332 “...that’s correct. That’s what I'm
saying. So, in light of these scenarios that management put to us, they said that

this will — this deal will also commercially de-risk the core business of CIVH

because then they hopefully will keep their business with us”. (Own emphasis)

328 Transcript p 2476 lines 6 to p 2477 line 18.
329 Transcript p 2477 lines 15 — 18.

330 See Hodge Transcript p 3575.

331 Bundle M p 3544.

332 Transcript p 1229 lines 10 — 13.
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302. The evidence furthermore indicates that Vodacom has | EEENENENEGEGEGEGEE
I - the previous five years. This is largely because, as Vodacom
was still pursuing the proposed transaction, it expanded its network by
completing the construction of il FTTS links and [ km of GG
metro fibre, seemingly to keep its self-supply alternatives open in case the deal
fell through.333 This infrastructure would compete with Maziv absent the

proposed merger.

303. In summary, the documentary and oral evidence confirm that Vodacom is a
competitive threat to Maziv, and we conclude that the counterfactual to the
proposed transaction is a world where Vodacom increasingly puts itself in

competition to Maziv.
Investment and fibre roll-out counterfactual

304. The merger parties argue that Vodacom’s investment in Maziv will assist Maziv

to roll out fibre faster and to speed-up the process of bridging the “digital divide”.

305. The Commission’s case is that, in the counterfactual, Maziv would have access
to funds to roll out fibre as it has done in the past, and even if it does not, the

evidence shows that other market players will roll out fibre in any event.
306. We first consider investment and then roll-out.
Investment

307. The Commission argues that the relevant counterfactual is that, absent the
merger, the rollout into low-income communities will occur anyway. Either Maziv
will obtain the necessary funding from other sources to finance further FTTH
rollout or, if it does not obtain funding, that other FNO’s in South Africa will do so

in its stead.

333 Hodge EWB p 117 para 179.
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The merger parties argue that currently, Maziv is || | | I \¥hich limits
its ability to pursue its || | |EEIII objectives and that Vodacom’s R6 billion

investment will unlock Maziv’s [} I and enable it to roll out fibre faster,
enabling it to narrow the “digital di