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COMPETITION TRIBUNAL OF SOUTH AFRICA

Case No: CR1500c¢t13/SA155Dec23
In the matter between:

The Competition Commission Applicant
And

Leo Constantin Pistorius N.O. First Respondent
Hermine Pistorius N.O. Second Respondent
Arnoldus Kurt Pistorius N.O. Third Respondent
Daniel Hendrik Du Plessis N.O. Fourth Respondent
Sanette Fourie N.O. Fifth Respondent
H Pistorius and CO (Pty) Ltd Sixth Respondent
Panel - L Mncube (Presiding Member)

T Vilakazi (Tribunal Member)
A Ndoni (Tribunal Member)

Heard on . 13 February 2024
Decided on .13 February 2024

Settlement Agreement

The Tribunal hereby confirms the settlement agreement as agreed to and
proposed by the Competition Commission and Leo Constantin Pistorius; Hermine
Pistorius N.O; Arnoldus Kurt Pistorius; Daniel Hendrik Du Plessis N.O; Sanette
Fourie N.O; H Pistorius & CO (Pty) Ltd annexed hereto.

Signed by Liberty Mncube
Signed at:2024-02-13 14:456:32 +02:00
Reason Witnessing Liberty Mncube

e 13 February 2024

Presiding Member Date
Professor Liberty Mncube

Concurring: Professor Thando Vilakazi and Ms Andiswa Ndoni
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IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA
(HELD IN PRETORIA)

CC Case No: 2008Aug3929

CT Case No: ......

In the maiter between

THE COMPETITION COMMISSION Applicant
and

LEO CONSTANTIN PISTORIUS N.O. First Respondent
HERMINE PISTORIUS N.O. Second Respondent
ARNOLDUS KURT PISTORIUS N.O. Third Respondent
DANIEL HENDRIK DU PLESSIS N.O. Fourth Respondent
SANETTE FOURIE N.O. Fifth Respondent
H PISTORIUS & CO (PTY) LTD Sixth respondent

SETTLEMENT AGREEMENT BETWEEN THE COMPETITION COMMISSION AND

THE FIRST TO SIXTH RESPONDENTS IN RESPECT OF AN ALLEGED

CONTRAVENTION OF SECTION 5(2) OF THE COMPETITION ACT, 1998 (ACT NO.
80 OF 1998), AS AMENDED

1. PREAMBLE

The Competition Commission and the Hendrik Plstorius Trust as represented by the
trustees (first to sixth Respondents) hereby agree that an application be made ‘o lhe
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Competition Tribunal for the confirmation of this Settlement Agreement as an order of the

Competition Tribunal in terms of section 27(1)(d) read with section 58(1)§a)ﬁii) of the

Compstition Act 89 of 1998, as amended (“the Act"), in respect of a contravention of

section 5(2) of the Act.

DEFINITIONS

For the purposes of this Settiement Agreement, the following definitions shall apply:

2.1

2.2

23

24

2.5

2.8

‘Act” means the Compatition Act, 1998 (Act No. 89 of 1998), as amended:

“Aglime” means a soil additive produced from pulverised limestone or chaik, and

includes calcitic agricuitural lime ("CAL") and dolomitic agricultural lime ("DAL");

“Amnoldus Kurt Pistorius N.O.” means Amoldus Kurt Pistoriug in his capacity as
a trustee for the time being of the Hendrik Pistorius Trust;

“CAL" means calcitic agricultural ime which is ons of the two types of aglime;

“Commisslon” means the Competition Commission of South Africa, a statutory
body established In terms of section 19 of the Act, with its principal place of
business at Mulayo Building (Block C), the DT Campus, 77 Meintjiea Street,

Sunnyside, Pretoria, Gauteng;

‘Commissloner” means the Commissioner of the Commission, as appointad_

by the Minister of Trade and Industry and Competition In terms of sac't;on
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22(1) of the Act;

2.7 “‘Complaint” means the complaint submitted by Enviro Lime (Pty) Ltd on 20
August 2008 in terme of sectlon 49B(2)(b) of the Act and investigated by the
Commission under CC case number: 2008Aug3829;

28 “Danisl Hendrik Du Plessis N.O.” means Daniel Hendrik Du Plessis in his
capacity as a trustee for the time being of the Hendrik Pistorius Trust;

29 ‘Days” meang business days, being any day, which is not a Satu rday, Sunday or
public holiday gazetted in the Republic of South Africa from time to time:

210 "H Plstorius & Co (Pty) Ltd" means H Plstorius & Co (Pty) Ltd, a company
duly registered in accordance with the lawa of the Republic of South Africa, with
its principal place of business situated at 50 Frances Strest, Colbyn, Pratoria,

Gauteng;

2.11  “H Pistorlus & Co.” means the tradename used by the Hendrik Pistorfus Trust
to conduct iHs business s a supplier of CAL at the iime of the allegad
contravention;

212 “Hendrik Pistorius Trust’ refers to the trust duly registered in terms of the
laws of the Republic of South Africa under trust deed number 1711463 and is
represented by the trustaes as reflected in the most recent and amended Letter
of Authority dated 22 June 2022, The Hendrik Pistorius Trust trg, 23 a8 "H

Pistorius & Co.” at 50 Frances Street, Colbyn, Pretoria, Gauteng; |
A

o d =
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2.14

2,15

2.18

2.17

2.18

2.19

2.20

2.21
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*Hermine Pistorlue N.O." means Hermine Pistorius in her capacity as a

trustee for the time being of the Hendrik Pistorius Trust:

"Leo Constantin Plstorius N.O." means Leo Constantin Pistorius In his
capacity as a trustee for the time being of the Hendrik Pistorius Trust;

*Partles” means the Commission and the first to sixth respondents;
“Respondents” means the first to sixth respondents;

“Sanette Fourle N.O.” means Sanette Fourle in her capacity as a trustee for the
time being of the Hendrik Pistorius Trust;

‘Settlement Agreement’ means this agrssment duly signed and concluded

between the Commission and the Respondents;

“Settlement Amount’ means the amount agreed upon in full and final

settlement between the parties;

“Tribunal® means the Competition Tribunal of South Africa, a statutory body
established in tarms of section 28 of the Act, with its princlpal place of business
at the 1% Floor, Mulayo Bullding (Block C), the DTI Campus, 77 Meintjies
Street, Sunnyside, Pretoria, Gautang; and

——

“Trustees” are the most recent trustess of the Hendrik Pistorius Tr,yat"‘as

W ‘(o



3.1

3.2

3.3
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reflected in the most recent Letter of Authority attached hereto as Annexure
iiAll.

COMPLAINT INITIATION AND INVESTIGATION

On 20 August 2008, the Commission received complaint in terms of saction
48B(2)(b) of the Act from Enviro Lime (Pty) Ltd (*Enviro Lime®), a distributor of CAL.
In the complaint, Enviro Lime alleged that H Pistorius & Co., a supplier of CAL,

was engaged in restrictive vertical practices and abuse of dominancs.

Enviro Lime, inter alia, alleged that M Pistorius & Co. was engaged In the practice
of resale price maintenance of CAL in coniravention of section 5(2) of the
Competition Act. According to Enviro Lime, H Pistorius & Co. was imposing
minimum resale prices at which the distributors of CAL were required to sell or
market CAL that they purchased from it, and that distributors could not sall or market
CAL below the price preseribed by H Pistorius & Co. As stated above, aglime is a
soil additive produced from pulverised limestone or chalk and includes calcitic

agricuitural lime-and dolomitic agricultural lime.

H Pistorius & Co. I8 vertically integrated. 1t operates in the upstream market a5 a
manufacturer of aglime which it supplles to distributors, agents and fanners, and
also operates in the downstream market as distributor of aglime. H Pistoriug &
Co. competes with other distributors of CAL such as Kalkor (Pty) Ltd ("Kalkor"),
Enviro Lime and SA Lime and Gypsum (Pty) Ltd (“SA Lime & Gypsum®).

|
The Commiesion investigated Enviro Lime's complaint and found informagion that
3

{5
Y fre
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suggested that the Respondents imposed minimum resale prices at which the
distributors of CAL were required to sell or market CAL. In particular, the
Commission's Iinvestigation found that the Respondents, being suppliers and
distributors of CAL, allegedly imposed minimum pricss at which distributors of CAL
were required to sell or market the CAL that the Respondents supplied to the
distributors. Distributors could not sell or market CAL below the price prescribed by
the Respondents.

THE COMPLAINT REFERRAL

On 31 October 2013, the Commission referred the Envire Lime complaint to the
Tribunal against H Pistorius & Co (Pty) Ltd, Kalkor, Enviro Lime and SA Lime &
Gypsum for alleged contravention of section 5(2) of the Act.

The Commigsion’s complaint referral alleged that H Pistorius & Co (Pty) Ltd
engaged In the practice of minimum resale price maintenance during the period
2004 to 2010 in that H Pistorius & Co (Pty) Lid:

4.2.1 would publish its price and would require the distributors to ssll of market
CAL In accordance with the said price list:

4.2.2 would instruct dlstributors not to sell or market CAL supplied by H
Pistorius & Co (Pty) Ltd at prices lower than those set out in H Pistorius &
Co (Pty) Lid price list. H Pistorius & Co (Pty) Lid price list was compiled

annually, usually around April whan the price of CAL would inc-Ease; and
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4.2.3 would, in order to monitor the distributors' compliance with this practice,
request distributors to submit their price lists to H Plstorius & Co (Pty) Ltd on
an ad hoc basls. Thess price lists set out the distributore’ CAL prices.

In the complaint referal, the Commission only sought relief against H Pistorius
& Co (Pty) Ltd for alleged contravention of section 5(2) of the Act. The other
respondents (Kalkor, Enviro Lime and SA Lime & Gypsum) were cited only for the
interest they have in the matter. The Commission did not sesk any relief against

them.

On 19 June 2017, pursuantto a joinder application by the Commission, the Tribunal
joined the Hendrik Pistorlus Trust as represented then by the trustees (Hendrik
Wilhelm Carl Pistorius N.O., Leo Constantin Pistorius N.O., Hermine Pistorius N.O.,
Amoldus Kurt Pistoriug N.O., [an Mcintyre N.O. and Daniel Hendrik Du Plessis N.Q.)
to the complaint referral procsedings (CR1500¢t13) as the fifth to tenth respondents
in their capacities as trustees of the Hendrik Plstorius Trust.

Mr Hendrik Wilhelm Carl Pistorius and Mr fan Mcintyre, who was cited in the
Commission's referral as the first and fifth regpondents, respectively, havesince
passed away, hence they are not cited as respondents in this Settlement
Agresment. Mr. Hendrlk Witheim Carl Pistorius has not been replaced, and Mr
lan Mcintyre has been replaced by Ms. Sanette Fourie who is cited in this

Settlement Agresment as the Fourth Respondent in her capacity as one of the

e

current trustees of the Hendrik Pistorius Trust.
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RESPONDENTS’ POSITION

The Respondents deny that the conduct of H Pistorlus & Co. constitutes the
practice of minimum resale price maintenance as provided for in section 5(2) of the

Act for the following reasons:

5.1.1 The price at which distributors provide thsir services and sell their products,
including H Plstorius & Co.'s products, was determined by the distributors
independently of H Pistorius & Co. and was subject to each distributor's

discount structure;

5.1.2 The Respondents never affirmed, implemented, or adhared to any minimum
resale price maintenance policy. Their relationships with their clients wers
based on Independent arrangements with retailers based on fair market ratas,
reflecting the value of the services they provided;

5.1.3 H Pistorius & Co. did not deny any disiributor any benefits or support
(whether price or non-price related) based on its non-compliance with so-

called “minimum* resale prices; and

5.1.4 The adjustment in discount was purely ancillary to the commercial decision
to minimize H Pistorius & Ca's businsss rigk. It was never the Respondsnts’
Intention to act anti-competitively towards any distributor as contemplated in
the Competition Act as the conduct was anciilary to a lagitimate Co’;r;‘n:ér‘ﬁ:ial

concem.
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NO ADMISSION OF LIABILITY

The Respondents do not admit that they acted in contravention of section 5(2) or
any other provigion of the Act as described In paragraph 4 above. Nonetheless,
the Parties have agreed to enter into the Settlement Agreement without any such
admission.

Although the Respondents initially opposed the complaint, they have entered into
a seftlement as a pragmatic resolution to a long-standing dispute. The
Respondents acknowladge that:

6.2.1 Legal proceedings can be lengthy, costly, and distracting. The Respondents
prefer to focus their resources and attention on serving their customers and

growing their business:

6.2.2 Settling is in the best interest of all parties involvad and will enable the
Respondents to put this matter behind them and move forward with a
renswed commitment to faimess, honesty, and transparency in all their

business dealings.
SETTLEMENT AMOUNT

Hendrik Pistoriug Trust agrees to make payment of a setlament amount In the
amount of R861 151,21 (Six hundred and sixty-one thousand, one hundred
and fifty-one Rand and twenty-one cents). This amount does not axceed 1 0% of

H Pistorius & Co.'s annual tumover in its most recent financial yehar,
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Hendrik Pistorius Trust will pay the settlement amount over & period of 6 (six)
monthe in six equal instalments of R110 191. 87 (One hundred and ten
thousand, one hundred and ninety-one Rand and eighty-seven cents).

The first instalment shall be paid within 30 (thirty) days from the date of confirmation
of this Settlement Agresment by the Tribunal. The balance of the settiement
amount shali be paid in 5 (five) equal instalments, over a period of 5 months from
the date of the first Instalment. The balance of the instalments shall be due on
the last date of each month.

The payment shall be made into the Commission's bank account, detalls of which

are as followa:
NAME : THE COMPETITION COMMISSION
BANK : ABSA BANK BUSINESS BANK

ACCOUNT NUMBER : 40-87684-1778
EBRANCH CODE : 632005
PAYMENT REF : 2008Aug3929HWC Pistorius

The Commission shall pay the settlement amount over to the National Revenue

Fund in accordance with section 58(4) of the Act.
AGREEMENT REGARDING FUTURE CONDUCT AND MONITORING

Hendrik Pistorius Trust undertakes to refrain from engaging in any anti- cb_!-n;;jrrve
conduct in contravention of the Act in future,
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Hendrik Pistorius Trust will develop, implement and monitor a competition law
compliance programme as part of Its corporate govemance policy, which is
designed to ensure that all employees, management and other functionaries do not
engage in contravention of the Act, In particular, a such compliance programme
will include mechanisms for the identification, prevention, detection and monitoring

of any contraventions of the Act.

Hendrik Pistorius Trust shall submit & copy of the compliance programme to the
Commission within 60 (sixty) days of the dats of confirmation of the Settiement
Agreement as an order of the Tribunal.

Hendrik Pistorius Trust shall circulate a statement summariging the contents of this
Settlement Agreement to all employees, management and functionaries within 60
(sixty) days from the date of confirmation of the Consent Agreement as an order of
the Tribunal, and report to the Commission once this obllgation has been complied

with.

All reports conceming the conditions set out in this Settlement Agresment,
including but not limited to, the provision of the compilance programme and proof

of payment of the sstilement amount contemplated in clause 8 shall be submiited

to the Commission at ¢ sollections@compecom.co 2

FULL AND FINAL SETTLEMENT

This Settlement Agreement is entered into in full and final settlement of the Complaint,
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and upon confirmation as an order of the Tribunal, concludes all proceadings between
the Commission and the Respondents in respect of conduct contemplated under the
Commission’s Investigation and Referral under case number: 2008Aug3929.

FOR THE RESPONDENTS:

\
H
/!

7 ~"\ — s
Duly authorised signatory ~ —f”f ;,_.‘ }‘“- ——

Z.w COM{--&\\SW Lot @m&t Lxg_(Fw,names)

as nksagem

Director

DATED AND SIGNED Arcf:éi_ﬂﬁ_ ON THE f_?ﬂmv th@ﬂzoza.

FOR THE COMPETITION COMMISSION OF SOUTH AFRICA:

DORIS TSFr Pé

"‘?fg}ﬁ o~
The Commlssrmrsr )

'

DATED AND SIGNED AT _Pretoria N THE 14th paY oF _December 2023,





