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This form is prescribed by the Minister of Trade and Industry in terms of section 27 (2) of the Competition Act 1998 (Act No. 89 of 1998). 
 

Notice of Motion  

Date: ________________ File #__________________  

To: The registrar of the Competition Tribunal  

 

 

 

Concerning the matter between:  

___________________________________________ (Applicant)  

and __________________________________________ (Respondent)  

 

Take notice that the ____________________________________ 

intends to apply to the Tribunal for the following order:  

 
Name and Title of person authorised to sign:  

 

Authorised Signature:     Date:  

 

 

 
 

 
 

 

 

  



IN THE COMPETITON TRIBUNAL OF SOUTH AFRICA

In the matter between:

COMPETITIC)N COMMISSION OF SOUTH AFRICA

CT CASE NO:
CC CASE NO: 2020AprC0040

Applicant

ano

MICA BARBE:RTON
Respondent

CONSENT AGREEMENT BETWEEN THE COMPETITION COMMISSION AND
MlcA BARBE:RT.N tN RESpEcr oF AN ALLEGED ..NTRAVENTT.N oF
sEcrloN 8(1xa) oF THE coMpETlriloN Acr 89 oF 1998, AS AMENDED,
READ WITH REGULATION 4 OF' THE CONSUMER AND CUSTOMER
PROTECTION AND NATIONAL DISASTER MANAGEMENT REGULATIONS
AND DIRECTIONS PUBLISHED IN GOVERNMENT GAZETTE NO 43116 ON 19
MARCH 2O2O

The competition commission and Mica Barberton hereby agree that application be
made to the competition Tribunal for ther confirmation of this Consent Agreement as
an order of the Tribunal in terms of ser:tion 27(1)(d) read with section 49D of the
Competition Act 89 of 1998, as amendecl ("the Act"), in respect of a contravention of
section 8(1)(a) of the Act read together with Regulation 4 of the consumer And
Customer Protection And National Disast'er Management Regulations And Directions
published in Government Gazette No,13116 on 1g March 2ozo, as well as the
Regulations on Competition Tribunat Rules for CovlD-1g Excessive pricing
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Complaint Referrals published in Government Gazette No 432oson 3 April 2020 and
lhe Tribunal Directive for covid-l9 cessive Pricing complaint Referralson the terms
set out below:

1. DEFINITIONS

The following words shall, unless

context in which they appear, bear

Agreement.

otherwise stated or inconsistent with the
the following meanings in this Setflement

12

1.1. "Act" means the competition Act Bg of 1g98, as amended;

"Mica Barberton" means Mica Barberton a hardware

registration number 2007lo3g3s4l23 situated at 113

Barberton, Mpumalanga;

retail store with

Crown Street,

"commission" means the competition commission of South Africa, a

statutory body, established in terms of section 19 of the Act, with its

principal place of business at Building c, Mulayo Building, the dti

Campus, 77 Meintjies Street, Sunnyside, pretoria, Gauteng;

1.4- "commissioner" means the commissioner of the competition

commission, appointed in terms of section 22 of the Act:

1.5. "consent Agreement" means this agreement duly signed and

concluded between the commission and Mica Barberton:

1.6. "consumer protection Regulations,, means the consumer and

Customer Protection and National Disaster Management Regulations
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and Directions published in (3overnment Gazette No 43116 on

19 March 2020',

"Tribunal" means the competition Tribunar of south Africa, a statutory

body, established in terms of section 26 of the Act, with its principar prace

of business at Building c, Mulayo Building, the dti campus, 77 Meintiies

Street, Sunnyside, pretoria, Gauteng;

"Tribunal Directive for covid-19 Excessive pricing complaint

Referrals" means the directive issued by the Tribunal on 6 April 2020,

and

"Tribunal Rules for covlD-19 Excessive pricing complaint

Referrals" means the Regulations on competition Tribunal Rules for

covlD-19 Excessive pricing complaint Referrals published in

Government Gazette No 43205 on 3 April 2020.

2. BACKGROUND AND CONTEXT

2.1. On 15 March 2020, the Minister of Co-operative Governance ano

'f raditionalAffairs ("COGTA") declared a State of National Disaster in the

Republic of South Africa which deolaration was published in Government

Notice No. 313 of Government Gazette No. 4300g6.

on 18 March 2020, the Minister of coGTA issued regulations (,,Disaster

Management Regulations") pubrished in Government Notice No. 31g

of Government Gazette no. 43107, regarding the steps necessary to

prevent an escalation of the disaster or to alleviate, contain and minimize

17

1B

'1 I

2.2.
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z.J.

the effects of the disaster. These regulations were made in terms of

section 27 (2) of the Disaster Management Act, 1 957 (Act No. 57 of 2oo2\

("Disaster Management Act"). paragraph 10(6) of the Disaster

Management Regulations ("Disaster Management Regulations,,)

authorised the Minister of rra<ie and Industry to, inter alia, issue

directions to protect consumers from excessive, unfair, unreasonable or

unjust pricing of goods and services during the national state of disaster.

on 19 March 2020, the Minister of rrade and Industry published the

consumer Protection Regurations. The purpose of the consumer

Protection Regulations is to pronnote concerted conduct to prevent an

escalation of the national disaster and to alleviate, contain and minimise

the effects of the national disaster and to protect consumers and

customers from unconscionablre, unfair, unreasonable, unjust or

rmproper commercial practices durring the national disaster.

In relation to excessive pricing, the consumer protection Regulations

states the following:

"4. Excessive Pricing.

4.1. ln terms of section 8(1) of the competition Act a dominant firm

may not charge an excessit're price to the detriment of consumers

or customers.

4.2. ln terms of section B(3)(0 of the competition Act during any period

of the national disaster, a materia

service contemplated in Annexure

24
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25

26

27

z6

4'1'1 ' does not correspond to or is not equivalent to the increase

in the cost of providing that good or service,. or

4.1.2. lncreases in net margtn or mark-up on that good or

seruice above the average margin or mark-up for that

good or service in the three-month period prior to 1 March

2020.

is a relevant and critical factor for determining whether the price

is excessive or unfair and indicates prima facie that the price is

excessiye or unfair."

Annexure A lists the goods and services that fail to be regurated by the

Consumer Protection Regulations.

on 23 March 2020, the president of the Republic of south Africa

announced the enforcement of a nationwide lockdown for 21davs with

effect from midnight on Thursday, 26 March 2020.

on 3 April 2020, the Tribunar Rures for coVrD-19 Excessive pricing

complaint Referrals were published and thereafter, on 6 Aprir, the

Tribunal Directive for Covid-19 Excessive Pricing Complaint Referrals

was issued.

states of disaster often provide the conditions for temporary market

power to be held by market parlir:ipants that may not otherurrise have

market power outside of the disaster period. The removal of constraints

may occur for several reasons, many of which are conceptually related

to a narrowing of the geographic market for products as a result of
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disruptions to the norrnal functioning of markets. Due to the national

lockdown, the scope of the geographic market is narrow as citizens,

movements are heavily restricted.

ln terms of section 7(3',1 of the Act, marr<et power can also be inferred

from the economic beherviour of the firm. The mere abirity of the firm to

raise prices is indicativel of market power as it demonstrates a rack of

constraints such that there is an ability to control prices and/or behave

independently of competitors and cusromers.

2'10 In a state of national disaster, an established test within the assessment

of excessive pricing under the Act is determining whether price increases

nave a corresponding cost justification. This is because an excessive

profit margin is detectable if the ordinary prices are increased materiallv

absent cost increases.

3. THE COMMISSION'S INVESTIGATION AND FINDINGS

3'1' on 02 April 2020, the Commission received information in terms of

section a9B(2)(a) of the Act, against Mica Barberton in relation to the

inflated prices of FFP2 NR facial masks that it was charging its

customers during March 2020.

3.2. Facial masks fall under the category of "medical and hygiene supplies,,

in Annexure A as well as item '1.3 of Annexure B of the consumer

Protection Regulations. Regulation 4 of the consumer protection

29
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Regulations is therefore applicable to the conduct described in thisConsent Agreement.

3'3' Following receipt of the information, the commission investigated MicaBarberton's ateged concruct and found the forowinq:

3'3 1' Mica Barberton is a hardware retair store rocated in Barberton,
Mpumaranga' rt se,s various products such as automotive components,
generar buirding materiars and medicar and hygiene suppries. rts medical
and hygiene suppries incrude faciar masks, hand sanitizers and general
personal protective equipment.

3'3'2 Mica Barbefton had market power in the abovementioned market for the
supply of medical and hygiene suppries (specificaty faciar masks), given
the current pandemic and state of nirtionar disaster.

3'3'3 Mica Barberton sourced FFP2NR f'ciar masks from prusTen at a costof R53.50 per box of 20 masks prror to March 2020. rt made no
purcnases of stock for this product in March 2020.

3'3'4' During January 2020, Mica Barbert.n sord FFp2 NR faciar masks to
customers at a price of RB7.o0 per b'x of 2'masks. In February Mica
Barberton increased its price from n87.00 to Rg6.52 per box of 20
masks' This was a percentage price increase of approxi matery 110h.

3'3'5' In or around ll March 2020, Mica Banberton rncreased its price for the
same product from Rg6.52 to R433.g1 per box of 21masks. This was a
percentage price increase of approximiately 350%.
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4.

3'3'6' Mica Barberton therefore added a mark-up of approximately 711o/o on

this product during the period between 1 1 and 21 March 2020.lt sold 16

units of the FFp2 NR faciar masks making excess profit of R5 398.24

during period between 11 and 21 March2O2O.

3'3'7 ' The Commission found that Mica Barberton's price increase of FFp2 NR

facial masks during period between 1 1 and 21 March 2o2ocontravention

of section 8(1)(a) of the Act read together with Regulation 4 of the

Consumer protection Regulations.

AGREEMENT REGARDING FUTURE CONDUCT

Mica Barbedon agrees to:

A4TI immediately desist from the exces;sive pricing conduct described above:

reduce its mark-up on facial masks to 2oo/o with immediate effect for the

duration of the state of the national disaster;

4.2.

43 pay a contribution in the total amount of R10 000.00

Rands) to the Solidarity Fund. This amount does

statutory limit of 10% of the Mica Barberton's annual

Republic for its preceding financial year;

(Ten Thousand

not exceed the

turnover in the

44 Mica Barbefton shall pay the abovementioned amount to the Soridarity

Fund within 7 calendar days from tlhe date of confirmation of this consent

agreement as an order of the Tribunal.
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4'5' The contribution sha, be paid into the soridarity Fund,s bank account,
details of which are as follows:

Bank name: Standard Bank
Account holder: Solidarity Fund
Account number: 023 O7O 021
Branch Code: 0SlO01

Swift Code: SBZAZAJJ

Reference: Compcom 202OAprC004O / Mica Barberton

4.6. Mica Barbefton further agrees to:

4'6'l deverop, imprement and monitor a competition raw compriance
programme incorporating corporate governance designed to ensure thatits emproyees, management, directors and agents do not engage infuture contraventrons of the Act. ln particular, such compliance

programme will include a mechanisnn for the monitoring and detectron of
any contravention of the Act:

4'6'2' to submit a copy of a compriance programme to the commission within
60 business days of the date of confirmation of the consent Agreement
as an order by the Tribunal; ano

4'6'3' to circurate a statement summarising the content of this consent
Agreement to at management and operationar staff emproyed at Mica
Barberton within 7 calendar days frorn the date of confirmation of this
consent Agreement by the Tribunar irnd notifying the commission by
submitting an affidavit under oath by the owner of Mica Barberton
confirming compliance with this underliakinq.
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s. FULL AND FINAL SETTLEMENT

5' 1' This consent Agreement, upon confirmation as an order by the Tribunar,is entered into in fu, and final settfement and concrudes a, proceedings
between the commission and Mica Barberton rerating to any aregedcontravention of section g(1xa) the Act read together with Reguration 4of the consumer and customer protection and Nationar DisasterManagement Regurations and Directions pubrished in Government

Gazette No $116 0n 19 March 2020 that is the subject of thecommission's investigation under case No. 202'Aprc0040.

BarbertonFor Mica

Sigired at
on this the

on this the

day of May 2020.

day of May 2020.

berton

ion

Tembi kosi Bonakefe

Page 10 of 10

DikelediR
Stamp

DikelediR
Stamp

DikelediR
Stamp


	30062020 Notice of Motion.pdf
	CCSA and MICA Barberton Concent Agreement Case No 2020April0040.pdf

		andreasw@comptrib.co.za
	2020-07-08T14:50:18+0000
	South Africa
	Andreas  Wessel Wessels
	I approve this document


		2020-07-08T14:50:20+0000




