COMPETITION TRIBUNAL OF SOUTH AFRICA

In the matter between:

THE COMPETITION COMMISSION

And

BRIDGESTONE SOUTH AFRICA (PTY) LTD
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Panel : Y Carrim (Presiding Member) A Ndoni (Tribunal
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Heard on : 02 May 2012

Order issued on: 08 May 2012

ORDER

The Tribunal hereby confirms the order as agreed to and proposed by the
Competition Commission and the respondents, annexed hereto marked “A”.



\(T@m

Presiding Member
Y Carrim

Concurring: A Ndoni and M Mokuena
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IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA

sle iy CC CASE NO: 2007SEP3213
’ﬁ[_a: v | CT CASE NO: 92/CRIDECO9

| e [5B25 |
In the matter between: '
THE COMPETITION COMMISSION
' ‘ Applicant
and' |
BRIDGESTONE SOUTH AFRICA (PTY) LTD  First Respondent
MAXIPREST TYRES (FTY) LTD " Second Respandent
AUTO AND TRUCK TYRESCC =  Third Respondent
In re:
| THE COMPET]TION COMMISSION ‘ L Applicant
and '
BRIDGESTONE SOUTH AFRICA (PTY) LTD First Respondent
MAXIPREST TYRES (PTY) LTD Second Respondent

SETTLEMENT AGREEMENT IN TERMS OF SECTION 58(1)(a) READ WITH
SECTION 59 OF THE COMPETITION ACT NO. 80 OF 1998, AS AMENDED,

BETWEEN THE COMPETITION COMMISSION, BRIDGESTONE SOUTH AFRICA
(PTY) LTD AND MAXIPREST TYRES (PTY) LTD IN RESPECT OF
CONTRAVENTION OF SECTIONS 4(1)b)(i) ‘and 4(1)(b)(i) OF THE
COMPETITION ACT,1998




The Competltfon Commission, Bndgestone South Afnca (Pty) Ltd and Maxnprest

Tyree (Pty) Ltd hereby agree that applicaticn be made io the Competition Tnbunal

for the confirmation of thss Settlement Agreement as an order of the Competltson

Tribunal in terms of sections 58(1)(a) and 59 of the Competition Act No.89 of 1998,

as amended, on the terms set out below:

1.1

1.2

1.3

1.4

1.5

" Definitions

| In this Settlement Agreement, unless the oontext indicates otherwise,’ the

foflowmg definitions will apply:

‘Act’ means the Cam petltron Act, 89 of 1998, as amended;

‘Bndgestone means the First Respondent Bridgestone South Africa (Pty).
Ltd, a private company duly registered and incorporated in accordance wrth

the taws of the Republic of South Africa, with its principal place of business at

_ the corner of lsando and Quahty Roads Isando Johannesburg

‘Bridgestone brand’ means tyres imported and manufactured by Brldgestone
bearing the Bridgestone trademarks.

‘Commission’ means the Applicant, the Competrtion Co.rnrnission of South
Africa; a stetutory body established in terms of section 19 of the Act, with its
principal piace of business at Building C, the dfi Canipus, 77 Meintjies Street,
Sunnyside, Pretoria.

‘Complainant’ or ‘ATT’ means the Third Respondent, Auto and Truck Tyres
CC, a close corporation with its principal business situated at & Bezuioenhout

Street, Wadeville, Germiston.




1.6

1.7

1.8
1.9
1.10

1.1

1.12

2.1

fFirestone’ meané_ tyresmportedand manufactured by .Bl;izljg:;;st(l)ne:béa‘ﬁng.:
the Firestone t?ademarks. o o i |

‘Maxiprest’ means the Second Respondénlt; Maxiprest Tyn;es (Pty) Lid, a -
private company duly registere-d and incorporntéd in accordance with the laws
of the Repubtic of South Africa, with its principal place of business at the

corner of van Acht and Gewef Streets Isando Johannesburg thlst .

-IV!aXIprest and Bndgestone are subssdlary compames in the same groupl'

Maxiprest was an op_erattonalfy mdependent company during the Relevant
Period.
‘Parties to the agreement refers to the Commission, Bridgestone and

Maxiprest. -

‘Relevant Period’ means the period between October 2002 and 30

September 2005.

‘Settlement agreement’ means this agreement duly signed and concluded

betWeen the parties to the égreem_ent.

‘TBR/S tyres’ means truck and bus radial / truck and bus bias tyres.
‘Tribunal’ means the Cornpetiﬁon Tribunal of South Africa, a ‘-statu'tory body
estéblished in terms of section 26 of the Act as a Tribunal of record, with its
principal place of business at Building C, Mulayo Builéing, DTl Cémpus, i

Meinljies Street, Sunnyside, Pretoria.
The Complaint and Complaint investigation

On 19 September 2007, the Commission commenced an investigation against
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" Commission for conditional immunity under the Commission's Corporate

Leniency Policy. It was alleged by ATT that:

(1)  ATT, Bridgestone and Maxiprest were involved in price fixing, dirvis‘ion'
and allocation of markets and_ collusive tendering during the period -

2002 to 2007;-

(2)  Bridgestone was engaged in the practtce of m;nlmum resale price

malntenance dunng the eame penod in tha’c It compelled ATT and
Mamprest to adhere fo specai’ ¢ price levels in respect of Brldgestone

and Flrestone branded tyres.
The Commission duly conducted an investigation which revealed that:

In 2@02 VATT and Maxipre;t enterec;] info ;eegozt%ations for' the pru,rchéee by .
Maxiprest of 26% of ATT’s SHeres. By October 2002, and in light of these
negotiations, ATT and M_ax'tprestrconcluded an agreement in relation to the
sale of Bridge_sione and Firestone branded tyfes, the main terms of which

were:
(1)  Maxiprest would treat ATT asif it were a Maxiprest branch, so that:

(a)  ATT received the same discount structure and prices from

Bridgestone as a Maxiprest branch;




®)  ATT would éhrélr'geﬁ thesame 'hﬁi'nifdum:-pfibéé:to cusfomers as”

ather Maxiprest branches;

{c) ATT and Maxiprest W6uid not compete for each other's

customers.

'7 _ (2) i was "cb'nc!iided, amongstothers, thét:"'.

4.1

@) there was an agrééfn’eni between ATT and Maxiprest to fix
prices and to al[ocatercustomérs in the sale of Bridgestone and
Firestone branded tyrés including TBR/S tyres and re-treaded

tyres; and

(b) this conduct contravened sections 4(1)(b)(i) and 4(1)(b)(ii) of the
Act. In light of its findings, the Commission referred the
complaint against Bridgéstone and Maxiprest in Décember 20(59_

to the Tribunal.
Settlement
Maxiprest commenced setilement negotiations with the Commission during

the course of the investigation; however consensus on an appropriate

administrative penalty could not be reached.
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4.3

5.1

6.1

6.2

Admission

‘In continuing efforts to co- opera’:e and reso[ve thlS matter Maxrprest proposed el o

a further seftlement offer to the Commlssmn in November 2011

This agreement is the product of negofiations between the Commission,

Bridgestone and Maxiprest.

Maxiprest admits that it reached an ag‘reement with ATT in contra\fention of

sectlons 4(1 ¥b)(i) and 4(1)b)() of the Act dunng the Reievant Perlod and in

'relatlon to the sale of Bridgestone and F:restone branded TBRIS tyres and re-

treaded tyres in Gauteng.

Ft_lture Conduct

Since the initiation {)f the complaint against Maxiprest and Bridgestone;‘both

- companies have undertaken extensive competition law compliance initiatives.

Maxiprest, accordingly, urldertakes;

(1) To refrain from engaging in any conduct which contravenes section

4(1)(b) of the Act in the future;

(2} To develop and implement a compliance programme which

incorporates corporate goveman(‘:e,. designed to ensure that all its




6.3

71

7.2

 relevant embloy.eés.ére ,a\}\fa;é of the 'pro\éiréjildr.r“é."c_';f the Cprhp_etiti_(jn Act *

" and do not coh_travené them; énd-

(3) to submit a copy of thé aforementioned comp{iance' programme to the
Commission within 90 days of the date of confirmation of this

Settlement Agreement as an order of the Tribunal.

In order fo reach res'b?u’cion of this,CompIaint but without any admission of
liability, Bridgestone undertakes to supply ATT on the same basis as any
other indépendent'dealer,. subject to Bridgest_ohe’s reasonable commercial

térm_s and conditions of saié which include its credit control procésses.

Administrative penalty

Max-ipr;ast accepts that it is liabte o pay an'administr.ative penxa[ty in terms of
sections 58(1)(a)ii) and 59 of the Act in the amount of R 9 355 970.39. The
administrative penalty repreéents 6.5% of Maxiprest's annual turnover for the

sale of TBR/S and retreaded tyre sales in Gauteng for the financial year

- ended 31 December 2010.

Maxiprest will pay the administrative penalty to the Commission within 80

days of the confirmation of this Consent Agreement as an order of the

Tribunal.




7.4

73 Méxiprest shall remit paym'en't of t_ﬁé admiﬁiétféﬁ@ penalty iﬁtb '_thél fol_tow__ing: :

bank account:

Name of account holder: COMPETITION COMMISSION

Bankname: ABSA BANK PRETORIA
Account number: 4050778576
- Branch code: T gamap T e

The penalty will be paild over by the Commission to the 'Nationai,'Revenue

Fund in accordance with the provisions of section 59(4) of the Act.

- Full and final settlement

This Agreemient, upon confirmaﬁon as an order of the Tribunai, conclﬁde's the
procee&;ngs bet\;een th:é' Cé;r_]mission', Bridgestc:nez ‘andr Maxiprest,ir}: relation
fo the Corﬁmissicn’s investigati'on against both Makipres-t and Bridgesione,
arising from the complaint and leniency 'éppiicaﬁon by ATT, and that is the
subject of the Commission'é investigation and complaint referral under the
Commission’s case number 2007SEP3213 and the Tribunal’'s case number

92/CR/DECO9.

SIGNED at_LSaude on this the el dayof May 2012




H MATSUZAKI .

Duly authorised signatory of Maxiprest Tyres (Pty} Ltd

: o~ ‘ ‘ i“d - M
SIGNED at 1,1—5"(7\\90 on this the 2~ _day of A~ 2012.

s

M JHALFORJIY

Duly authorised signatory of Bridgestone South Africa (Pty) Ltd |

S!GNED}t/_\Hi/ : ' onthisthe / day of /2/ 2012.

7
Shan Rarr&auruth

Commissioner: Competition Commission




