COMPETITION TRIBUNAL
REPUBLIC OF SQUTH AFRICA

Case No: 06/CR/Mar10

In the matter between:

The Competition Commission Applicant
and
Engen Petroleum Ltd Respondent
Panel ;= A Wessels (Presiding Member), M Mokuena (Tribunal
-Member) and M Holden (Tribunal Member)
Heard on : 22 Febfuary 2012
Decided on 22 February 2012
Order

The Tribunal hereby confirms the order as agreed to and proposed by the
Competition Commission and the respondent, @nnexed hereto ‘marked “A”.

Prd8iding Member
A Wessels

Concurring: M Mokuena and M Holden
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N THE COMPETITION TRIBUNAL OF SOUTH AFRICA
HELD. IN FRETORIA

CT Case. No. DEICRMAFT0
CC Case No. 2009Jand223

i fhes maifter between

COMPETTIGN CONMISSION
Applicant

and

ENGENPETROLEUM LIMITED .
‘ Respondent

F’iﬂatff&esp‘éndent-
] Second Respondent
SHELL §A{RTY) LTD :  Third Respondent

] | Fourth Respondent
Fifth Resfondent
FRICAN BITUMEN ASSOCIATION  Sixth Respondent
> o | Seventh Responderit
LT ' Eig{ﬁs"th Respondent

SETTLEMENT AGREEMENT ‘
; BETWEEN. THE COMPETITION COMMISSION AND ENGEN PETROLEUM LIMITED IN
RESPECT OF AN ALLEGED CONTRAVENTION OF SECTION 4(1}{b]ti) OF THE
i ‘COMPETITION AGT, 1998 (ACT NO. 89 OF 1998}, AS AMENDED

‘ “The. thﬁ?iﬁ?[jssiog' ‘and Engen Pefroléuim Lithifed (“Engén’) heteby agree that application be
' made to:Y
of thé Competiton Tribunal i térms of sectibr 27(1)(d) read with section 58 (1¥(a){H) of the

ompetition. Tribunal for the confirmation of this Seftiement Agreement as an order




Competitioh Act, 1998 (Act No. 83 of 1888), as amendsd, on the terms set out below.
1 1. Dfinitions

Ferihe purposes of this $et'fi‘ema'r}:iﬂgreemeﬁt thie followirig definitions shall apply:
1.1 ".%ct”‘meansﬁ tha GQmpéﬁt’ion Act, 1888 {Ac%-No.-BQ of 1898} as amended;

1.2 “Biamen” means a residual fraction’ of crudé oif; & mixture -of organig
cormiponents wiaf  afe  highly  viseous, black  and  sticky:

1% “Chevron” means Chevron SA- (Ply) Lid & company duly-incorporated with
fivitiid lisbility. in terms of e company laws of thé Republic of South Africa, with
its principal place: of businesg-at 18 DF Malan Street Capé Towd,

1.4 "ﬁ:‘omm‘fssfeh" means the Competition Comiriission of South Aftica, a stafutory
body establisfied in terms of sé’cﬁph 14 of tha Act, with its prncipal place of
business at 1% Floor, Mulayo Building (Block C), the DT! Campus, 77 Meinfjies
Strest, Sunnyside, Preioria, Gatteng; '

1.8 "Commissioner’ mesns the ‘Gommissioner of the Competition Corrrdission,

appointed in terms of sectien 22 of the Act;

16 “Camplamf’ maans the complaint intiated by the Commissionér of fhe
Cornpetition Gommission in terms of section 498 of the Act under case riumber
‘i . 20098Jan4223;
| 17 «gsettfement Agresment’ mians this sgreément duly signéd and concluded
i between the Commission and Engen; "
5 1.8 “CEP” means {he Corporate Leniency Policy prepared and issued by the

P Cofmiission as & guideline, t clarify the: Commission’s policy appfoach on
maiters fafling within ifs jurisdiction in terms of the Act;
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“Engen” means Engeén Petroléum Lirdited, & compary duly incorporated and
regisi:érégi in teriis. of the company laws of the Republic of South Africa with its
prinGipat place of busingss &t Engeh Court. Thibault Square, cotner of Rigbéeck.
and Long Sfreets, Cape Town.

“Masarid” means Masana Pefroleurm Solutions. (Pty) Limited, a corpany duly
mcorporated and registeted ii térms of the company laws & the Républic of
South Africa with its pringipal place of business at 10 Junction Avenus, Parktovn,
Johannesburg.

“parties” means the Gombiission and Engeny;

“S._'!kﬁﬁ'ﬁ” means Sojithern African Bitumen Association {(*SABITA") & voluntary
nor-profit association with its. principatl plage of business af 5 Lonsdale, Lohsdale
Way, Pinelands, Cape Town;

“Sasol” means Sasol Limited (“Sascl’), a company duly incorporated atid
registered in tetms of thé cotnpany [Bwé of the: Republic of South Africa, with its
principal place of business at T Sturdee Avenue, Rosebank, Joharinesburg;

“Sheif” means Shell SA (Plyj Lid (*Shell’).a compafy duly ncorporated "arid
registered i terms 57 the cofripainy laws: of the. Repyblic of Seuth Africa, with its
principal place of business at Shell Houss, 9 Riebeeck Strest cape Towiy,

“fosas” means* Tosas (Ply) Lid (*Tosas™, a conipany duly incorporéted and
registerad in terims 6f the company laws of the Repubiic of South Africa, with its.
principal place of business at 12 Cémr‘nércial. Road, Wadeville, Joh#nngsburg.
The eighth respéndent iga wholly aw.héd subsidiary of ihe seventh respondent:
Prior-to-April 2005, the eighth responderit was a jointventure betweéd Sasol and
Totat iin'terms of which Sasdl owhed 70% of the issued share capital and Total
owned 30%:; | '

#rotal” means Total SA (Pty) Lid ['Total’y, a company duly incorporated and
registeréd in terms of the company laws of the Republic of South Africa, with its



princlpal place of business at Total chse.- 3 Biermann Avehis, Rogébank,

Joharmesbiirg;

117 “Tribunal’ means the Cofpetifion Tribunal of South Africa, a statutory body
' sstablished i terms of section 26 bf the Act, Witfi 18 principal plate ¢f business

at 3¢ Floor, fulayo buliding {Block C), the DTl Campus, 77 Meintfies Straet,
Sunnyside, Pretoria, Gaiteng. e

2. TheComplaint and Complaiit Investigation

2.1 | On 10 Septeirber 2008, S&sof togsther with, its subsidiaries, including Tosas,
applied for and subsequently obstained conditonal fmimunity in fefrhs of
paragraph 12 of the applicants CLFP, in respect of their parficipation In the
development of, and agreemient to adopt, & pricing mecharism in respect &f the
sale of base bitunen ard Bituminous products.

22 It ifs mpplication for leriency Sascf alleged thatit, together with Chevron, Ehgen,
Shell, Total, Masana and Tosas being parties i a Rorizofita) felationship, had
contravened. section 4(13(b)) of the Act by engaging in price fixing by agreeing
fo & methanism 1o calculate the WLSP {Wholesale List Selling Price), aad"tt;‘a; the
development and implementation of the BRAF (Biturien Price Adjustment Fattor]
in retation to the safe of base bitumen ‘and bifum‘ihﬁqé produicts. ;

2.3 G2 Jan&aryi’z{)t}e, and pursitant to Sasefs leniency application, the;gppﬁganx
' initigted 2 complaint In terms of section 48(B) (1) of the Act agdinst the
respofidents as-déscribiad. in the coinplaint referral. The appiicant conducted an
investigation. Into the refevant facts dis,cl'osed; 't'nsg Sasol and cﬁncludec‘f that
Chavion, Engen; Shiell, Total, Masana, Sasol and Tosas had indeed engaged in

restrictive horizontal praclices, in contravention of section 4¢1)(b)() of the Act

2.4 The Commission's investigation revealed that:

244 Tn and during the period tommencing from Septemibet 2000 £ December
2009, and possibly thergafter, Chevron, Engen; Shell. Total, Masana,
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Sasol and Tosas, being parties in a hotiZonital rélationship, geting through

‘theit’ represen’catwes, entered into vatious agreements, and, engaged it

congdust that mvoi\red concerted practices andior took decisions that were
infended {0 dtrectsy and indirectly fix the purchase or selling pricer of
bitumery arid bitumiriols: products -y the Reptiblis in confravention: of
section 4(1)(b}{ 1} of the Act.

Ghevron, Engen, Shell. Total, Sasol and Tosas.are producers-and [ or
suppliers of bitimen, arid compete With ohe ancther in the production.and

"/ or sale of bitumert and bituminous products i the Republic. Thevren,
" Enget, Shell, Total, and Sasol are glso riembers.of SABITA, & non-profit

orgenisation that represents infer afls pioducefs of and applicators of
bituminous products.

The: réspondents, operating thraugh SABITA, as welf as through ofher:
formg of communications, ih‘c‘:{ud?hg bifateral communications between
thern, -agreed. a formula for deterinining the. pricing of base bitumen and
bituminous products:

Historically, pfiof to the Act coming intg force, the petrofeurn and energy
companies calculated the prices for bitumen with réference o an iidustiy-
wide reta:! price Het for bituirien and bituminous. products. This was
calcuta’ced collectivity by alt patro!eum cmm;:ianie& and was referred {0 46
the W‘"olesale list Seﬁ;ng Price {“WLSP"} From 1986 until 2()00 the
WILSP was governrent sanctl,oned_and exempted fiom thie price-fiking
prohibliions tﬁ‘ént‘ dpplied af the timeé (“the WLSP exermption”}.

Thie- WESP for Bitumen was made up of the In Bond Landed Costs

{/BLC®), which essentially was an import parity based fornilla  where
Jarisus transport refated costs were added o a Free on Board (‘FOBY)
heavy fuel ofl price at typical internatioiial refining cénftrés. This base price
was réplaced- finally by the Durban Bunker price.- Added to the IBLC to
arfive at the WLSP were the SABITA levy, the :ﬁia"rgin and the Road
Equalisation Faclor (‘REF), which was subsequently replaced by g




Cmdé Oil Pipeline tariff

248 cf'rewoh Engen, Stell, Total, Masahs, Sasol and’ Tosas and other role
players.in the industry, In contravention of section 4-of the Act, discussed
the' establishaient of @ machanism to set the WLSP of bituffieh in relaitiof)
fo the Biturten Pricing Index (BRI}, later called iie Bilumen Price
Adjusterrient Factor (BPAF). The respohdents adopted the BRVBPAF as
2 basis for adjusting their list prices from time to time.

% TheComplaint Referral

31 The Colnitiission refered the abovie complaint (o the Tribunal on 4 March-20 10,
3.2 Engeri fias eéngaged with the. Commission n setﬂément discussions since

tMay 2010.

4 Skgtément of Gonduct

Engen adrmts that-it has contravened secfion 4(13OMI) 0 fthe Agt, in shﬁf tﬁe Biumien
depariment in its Engen Sales and Markeling division (ESM) sgréed witf its: competitors

te & mechianism o ca%culate its- WLSP {Wholesale List Selling Price}, and io. the
devilapment and implementation of e BPUBBAE In relation to the sale of penetration

grade Bitumen In South Africa.

5. Agigement concerning future conduct

~ B4 Erigen agrées 1o

: 5.1 fully cooperate with the Commigsioh in relation fo the prosecution of the
‘F o - complaint referral. Without: lirditing the generality of the foregoing, Eager

specifically agrées to:




(a}  testify in the complaint referral {if any) in respect of alleged
confraventions covered by this Settiement Agreement; and

3] to the exiant that itis in existencs, provide evidence, written or
' otherwise, which 5 i e possession or under fis confrol,
concetring the alleged contraventions contained in this Settlement

, Agre‘ef‘nent;

512 desistfrom the conduct described above;

5.1.3

further develop, implement and monitor s compstition law complianse
proganime incorporating corporate govérnance éesigneéd_ to ensure that
its ermployees, managernent, directors and-agehts do notzngage In future’
confraventions of the Act, In particular, such compliance programime will

5434 - include a competition policy to be drafted and implemented
by Engern;, '
5.1.3.2 plotide specific. training. on competition faw  aspécts

5.1 5

partictitarly relevant to-Engen;

5133 ensure-that such fraining will Be made avaifable to all riew
employees joifiing Erigen. Fuithermore, Engén will update
such training annually;

submit a copy, of such cormpliance’ programme o the Gornmission within:
60 days of the dale of confitmation of the Setfement Agreenierit as an
order by the Competifion Tribunal; '

To circulate a staternent surmarising the cortents of this- Setiemeit
Agreement to 2li managerent and opetational siaff emplayed at Engen
within 60 days from the date of confirmation of this Setllement Agreefnent’
by the Tribunal,




5. Adiinistrative Penalty

5.1 Haviﬁg regard fo the provisions of sections: 58(1){a)(iii) as read with sectiohs
5¢(1)te}. 5%2) and 59(8) of the Act, Engen accepls that it is lisble 10 pay an
administrative penaliy.

The parties have agreed that Engen will pay. an: administrative penslty in the
amount of R28 800 (00 (twanty eight riilion eight hundredthousand rand);

.0 This amount doss nbt dxeead 10% of Engén's. tolal annual income in the
Republic and its exponts fromithe Republic for its 2008 fihancial year;

8.5 Engen will pay the arhount sét out in paragraph 6.1 above 1o the Conimission
within 30 business. days from the date of confirmation of this Settiement
agreément by the Trburigl

6.4 The penalty fust bs paid into the Cofmission’s bank account which is as
follows:

NAME: THE COMPETITION COMMISSION FEE ACCOUNT
'BANK: ABSA BANK, PRETORIA '
ACCOUNT NUMBER: 4050778576

BRANCH CODE: 325:345

8.8 The penalfy wilt ber pald over by the Gommission fo the Mational Revenue Fund
In accordance with the provigichs of section 58{4) of the-Act. '

7. Fuflarid Final Seftlerent

| Thig agresmeant; upon confitmation as an arder by the Tribunal, is enteted into in fulf and
final- seitlement and concludes ail proceedings befween the Commission and Engen
relafing 1o any alleged contravertion by. the resfiohdents of the Act thal is fhe siibject of

the Commission's investigation referred to the Tribunal under €T Case Mo
06/CRANSr10



Diated andl signed at RIS TN o meltth day of FEBIUNEY o2

For Engen Petraléim Lirited

ahie‘f‘ﬁx@ifiiﬁve Officer

Vb % on the i day of Wﬁm?

Dated and slgn

Forthe Chm

S
Competition ’&o:mmisswnef




Te_bogo Mputie

From:
Sent:
To:

Ce:

Subject:

Attachments:

Dear Sirs

Tebogo Mputle

Wednesday, February 22, 2012 2:43 PM

‘chris.charter@dlacdh.com'; 'Rudolph Raath'; 'Paul Coetser'; 'Graeme Wickins'; 'Leanie
Mouton'

Nicola ligner; Lerato Motaung; Mervin Dorasamy;, 'Anthony@nortonsinc.com’;
'vani@vanichetty.co.za'; 'Mark Garden'; 'Moloi, Mmadika';
'Heather.irvine@nortonrose.com'; 'chris.charter@dlacdh.com'; 'MJH@khl.co.za", ‘Rudolph
Raath’; 'EVosioo@werksmans.com'; Reena Das Nair '

The Competition Commission and Engen Petroleum Ltd & Shell SA Marketing (Pty) Ltd -
06/CR/Mar10

20120222142748574 4if, 20120222142814314.if

Please see attached orders and kindly confirm receipt.

Regards

Tebogo Mputle

Tracking:



Recipient Delivery
'chris.charter@dlacdh.com’

'Rudolph Raath'

'Paul Costser'

‘Graeme Wickins'

‘Leanie Mouton’

Nicola ligner S Delivered: 22/2/2012 2:43 PM
Lerafo Motaung Defivered: 22!212012 2:43 PM
Mervin Dorasamy '

‘Anthony@nononsinc.cbm'

‘vani@vanichetty.co.za'

"Mark Garden'

‘Moloi, Mmadika'

‘Heather.irvine@nortonrose.com’

‘chris.charter@dlacdh.com’

MIH@khL.co.za'

‘Rudolph Raath’

'EVosiop@wemsméns.com’

Reena Das Nair




