COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: CROS7Mart0/SAZ080ct17

Irn the matter between:

The Competition Commission | ' Applicant
and
Godrich Flour Mills (Pty) Ltd First Respondent

Second Respondent

Panel : E Daniels (Presiding Member)
M Mokuena (Tribunal Member)
F Tregenna (Tribunal Member)
Heard on ; 01 November 2017

Decided on : 01 November 2017

Settlement Agreement

The Tribunal hereby confirms the settlement agreement as agreed fo and
proposed by the Competition Cemmission and Godrich Flour Mills (Pty) Ltd
annexed hereto marked “A”.

P

o 01 November 2817
Presiding Member Date
Mr Enver Daniels

Concurring: Mrs Medi Mokuena and Prof Fiona Tregenna
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In the matier between

The Cormpetition Cormnission

And

JUARCENTD “Y?._. ,,lw

T A

Godileh Flour Mills (Pty) Lid wared Respondend

BT ENIENT ROREEMENT 1M TERWMS OF SECTION 27(1)d) READ WITH

SECTIONS BB{14a)(ili) AND 53 {1} (a) OF THE COMPETITION ACT, 88 OF 1998,
A% AMENDED, BETWEEN THE COMPETITION COMAMISSION AND GODIRICH
FLOUR MILLS (BTY) LTD, ¥ RESPECT OF THE CONTRAVENTION OF
SECTION 401 (b)) OF THE COMPETITION ACT, 1928,

PREAMEBLE

The Compsitition Commission (‘Cormmission”) and Godrich Elour Mills (Pty) Lid
(‘Godrich”} hereby agres that application be made o the Competition Tribunal
(“I'ibunal’) for the confirmation of this Setlement Agreament as an order of the
Tribunal in terms of section 27{1)(d) read with sections 58(1)(2)(iii) and 58(1){a} of
the Competition Act, 89 of 1988, as amended, in respect of the contravention of
section 4(1)b)() in the milled white maize meal, and section 4(1)(b)(i) and (i) in
relation fo the milled white wheat products of the Competition Act, 1898, on the

terms set out betow,




Foi purposes of this Settlernent Agieginanl, ihe following definitions shall apply:

1.3

e
e

“pet means the Compeiiion Act, 38 of 1998, as an Wi

“Hathavilie” means Bothavilie Milling { Py} Lid i/a Thuso Mills, 2
gorapany dily incorporated as such it accordance with the applicable
laws of the Republic of South Aliica, with ifs principal place of business

at 10 Avenue, Industia Site, Bothaville, Free Giale Provinee,

“Blinkwater Mills” means Blinkwater Mills (Piy) Ltd a company duly
incorporated as such in accordance with the applicable laws of the
Republic of South Aftica, with its principal place of business af 57

Walter Sisulu St, Middethurg, Mpumalanga;

“Erennes” means Brenner Mills (Ply) Lid, company duly incorporaied
s such in secordance with the applisable laws of the Republic of South
Adrlea, with its principal place of husinass af 980 Park Street, Arcadia,

Fretoria, Gaudeng,

nCaralinag Mills” means Carolina Mills (Pty) Lid, company duly
incorporated as such i accordance with the applicable laws of the
Republic of South Afiica, with its principal place of business at 27

Voortrekker Street, Carolina, Mpumalanga;

w©




1.9

1.10

COLPT means e Commission's Corporade Lenlency Policy gazeiied iy

Cioverminent Gazette rosmbar 31004 of 2008;

“Camimission’ means the Competition Coimmission of South A
statuiory body astablished in terms of section 18 of e Act, wilh s
principal place uf business ai Mulayo Building (Block C), the DT

Campus, 77 Meintfies Street, Sunnyside, Pretoils;

“The Commissioner” means the Commissioner of the Competition

Commission, appointed in terms of section 22 of tha Act;

“Complaint” means the complaint inifiated by the Carmvissioner in
terms of section 49B(1) of the Act under case nuimber 2007MARZ844

(15/CRIMart0),

“Fgodrearp” means Foodcorp (Piy) Lid, company duly ncorporated as
cuch in accordance with the applicable laws of the Republic of Souil

Africa, with its principal place of business at 415 Mitchiall Stiget,

Fraioria Waest, Gaudteny;

“Giodrickh” mean Godieh Flour Mills (Ply) Lid, company duly
incorporated as such in accordance with the applicable laws of the
Republic of South Africa, with its principal place of business at Lanham

Street, Extension Bronkhorstspruit, Mpumaianga Provinee,




1.16

0y atel raeans Kalel Milla, now e teizwe Mitls (Fly) Lid, corapany duly
incorporeted as such i accoidance with the applicatie faws of the
Fepublic of Souh Arics, witl iis piincipal place of business, ot whose
st known address was, 37 Wait Street, Indusitria Area, iiclelelbugr,

Mouralanags,

SReystone”  means  Reystone  Mifling (Piy) Lid, company  duly
incorporatad as such in accordance with the applicable laws of the
Pepublic of South Afiica, with s principal place of business at 47

Lucas Sheet, Rustenburg, North West Provinee;

SRHTHY means NTIC Mills, company duly incorporated as sueh in
scoordance with the applivable laws of the Republic of South Afticz,
with its principal place of business at 84 River Road, Modimole,

Limpopo Province,

“parsmoun?” means Paamount Mils (Ply) Lid, company  duly
incorporated as such it accordance with the applicable laws of the
Republic of South Alrica, with s prineipal place of business at 4 Hoyan

Road, Gately East London, Eastern Gape,

“Piopeer” means Pioneer Foods (Ply) 1Lid, company duly incorporated

55 such in accordance with the applicable laws of the Republic of South




1.18

1.20

Adrina, with He principal place of business ai 32 Marksliaat, |

Tewrt, Wesiaim Cape,

i
i
“peamier” means Premier Foods (Plyy Lid, company duly incorpaiatad
42 sich in acooidance with the applicabls faws of ihe Republic of South
Adrics, with its piincipa! place of business at 1 Joini Street, Isando, :
L i
Johanneshurg, Gadtenes, g

SEide” means Pride Miling (#ty) Lid, company duly incorporated as

such in accordance with the applicable laws of the Republic of Goutn

Advicas, with fis principal place of business at Growmd Foor, Block €,

Eutam Office Park, 117 Lenchen Avenue, Ceniurion, Pretoria,

Gauteny,

“Ppogress Milling” means Progiess Milling (Ply) Lid, company duly

incorporated as such in accordance with the applicable laws of the :

Republic of South Africa, with ils principal place of husiness al Mot

20 Streed, Industia Polokwane, Limpopo Provinee; ;
-
i
Lo
G
“Fespandents” means all the firms cited in the complaini referral for h
the milled white maize case and all those firns cited in the milled white -
g
wheat, 2
1_
:

“Tiger” means Tiger Brands Limited, company duly incorporated as

such in accordance with the applicable laws of the Republic of South /

O g




1.24

1.26

Airen, with its princioal place of business at 3010 William fical Dirive,

Bryansion, Jehannesburg, Gauteng;

Heans the Cormimiasion ang Godiich,

¢

“agiiement Agresinent” means this agresmen oty slgned  and

2.4

concluded hetween the Commission and Godrich,

“Yaibunal” means the Competition Tiibunal of South Afrion, a stalutory
hady established in ferms of section 26 of the Act, with its principal

5 at Mutayo Building (Biock ©), the DTH Campus, 77

place of busing:

Meintjies Strest, Sunnyside, Pretoria, Gauteng;

TR peans TWEK Milling (Pty) Lid, company duly incorporaied as
such it socordance with the applicable laws of the Republic of South
Aftica, with its principal place of business at 13 Church Sireed, Piet

Retief, Mpumalanga Pravince,; and

“yastra” means Westra Milling (Pty) Lid, eompany duly incorporated
as such in accordance with the applicable laws of the Republic of South
Africa, with its principal place of business at Stasie Straat, Chiistiana,

Northern Cape.




2.2

2.4

Oy or shoui 14 March 2007, e Commizsion inttated a corpplaiiy

sgainst Tiger, Plonear, Fooduor, Pride il Progress Milling i the

4

markat for the milling of wheat and white maize milled producis o the
fixing of seling prices of ilied whaat and naize producis.  The
initiation was subsequanily amended and ihe scope of initiation was
expanded to inelude other respondents in the milling industry, namely

Bothaville, Godrich, TYWIK, Keystone, Wesii, Carolina Mills, Brenney,

Paramount, NTK, Kalel, Blinkwater Mills and Allern Brothers,

The Initiation of the complaint was based on information submitied fo
e Commission thiough its Corporate Leniency Policy, which in terins
thereof, 1 2007 the Commission granied iminunity to Premier Foods

and to Tiger Brands in 2007, ponsecutively.

The complaint was with regard to canel activity in the markets for white

milled maize and wheat producis,

In March 2010, the Comrlssion referred the matter to the Tribunal, for
determination against the above mentioned firms with the exception of

the AHem Brothers.




3. THE Wi

3.1

3.2

Tha Commission’s nvastigations rovealad that in the maiket Jor white

ailled maize, the fims menfioned i paragraph 2.1 (exeluding tha
Allern FBrothers), duiing ihe period 1999 W 2007 participated i
maetings at which fbdng of the selling prives and trading conditions foi

malze and wheat were discussed ard agieed on.

Alihough Godrich did not iplement any of the decisions taken al the
meetings relafing to fixing selling prices of white riffed maize producis
it understands thal its failure to disassociate fteelf from decisjons iaken
at these meetings would constituie a contravention of Section 4(1)(P)1)

of the Act,

4, THE WHITE MILLED WHEAT COMPLAINT

4.7

4.2

With regard o the milling of white wheat maize, the Corrmission’s
invastigation revealed that five firms betng, Godiich, Foodoorp, Tiger
Brands, Pieneer and Premier participated &l mestings &l which selling
price and trading conditions of maize and as discussed and agreed as

well as discussions and agreements on market allocations.

Although Godrich did not implement any of the decisions taken at the
meetings relating to {ixing selling prices and market allocation

agreements of white milled wheat products it understands that its




cigte fimelf from diseussions taken at these nestings

fadlare to diss

wolld constitule @ contravention of Section 4{1)(h)(1) and {ii) nif the At

ADBMISSEI0R OF LIABILITY

Milfed white maize products and Millad while wheal prodints

Godrich

adinits that i ielation o white milled  imaize products il has

soniravened section 4000 of the Adi, and in refation fo white millad wheat

broducts it has contravened section A(1Y(D)(il) by viriue of wil js set out in

paraga

FLUTUR

phe 3 and 4 above,

B CONDUCT

Godrich confirms that is has ceased the conduct tefarred to above and

agrees o fully cooperate with the Commission in the prosecutian of the

remaining respondents under the maize complaini referrat, This

conperation includes, buf ks not limited o

4.1 Providing documentary avidenoce, which is In s possession or
ander s control concernlng  the  alleged  contraventions
contalned in the Setflemneant Agreement, as well as to assist the
Commission in the prosecution of the alleged confraventions

covered by the Settlement Agreement;




0.

Gosrich Turther sarees aml undertakes

6.2.2

§.2.3

Prapare and circulale a statement surr ing e confent of
this Selflernent Agresment W iis managers and direcions withii

14 (fourtean) days of the date of confirination of this Settlement

Agresmenis as ah order of the Tribunal,

Develop, iplement and monitor & cormpetition law compliance
programime as pait of its corporate governance policy, which is
desigried to enauwre that its amployees, management, dirgciors
and agents do not engage in fulure contraventions of the
Somspetition Act. In particular, such compliance programme
should include mechanistis for the identification, prevention,

detection  and  moniloring . of - any coptravention  of  ihe

Cornpefition Act; and

Subinit a copy of such complianee programeie outlined above
to the Corimission within 60 days of the dafe of confirmation of

the Settlerment Agreement as an arder of the Tribunal,




72

74

Having regard 1o the provisions of sections AR(1)&a), @5 read with
section S301{a), 59(2) and 59(3) of the Adf, Godiich acoepte ihat it 05

lizhle to pay ah administrative ponaliy.
prey ¥

The parties have agieed that Godrich will pay an adpinisteative penalty
foi the contravention in the milled maize mest in the amouif of
R4 354 467 .00 (Four Million, Three Hundred and Fiity Four Thousand,
Four Hundrad and Sixly Seven Rand) ("the penalty™) tov its participation
i the milled white maize and white wheat carlel, which is detailad,

ahove.

Godiich will pay the penalty over a period not exceeding 5 years i
monthly instatments of R100,000.00 (One Hundred Thousand Raned)
commenscing 7 (seven) days after confifmation of the seltlement by the
Trbunal, Godrich shall be entitled fo pay the full balance owing at any

firne prior 1o the expiry of the period of & years,

The administrative penally amount will acerue interast in terms of the
f

provisions of section 80(1) of the Sublic Finance Management Act 1 of

1099 for any amounts ot paid within & year from the date of

confirmation of this setilement by the Tribunal.




7.5 The penalty and such infergst 28 may bacoms pavable i terma of 7.4

above st be paid info te Commissivi’s bank accouni which B s
folfows:
MAME THE COMPETITION COMMIBSION FEE

BAMIC
AGC MR

BRANCH CODE

PAYMENT REF

#.  FULL AND FINAL SET

AGCOUNT

CABSA BARI, PRETORIA

L ADB 764 1778

L 6532005

CI007MARZEE4 ~GODRICH MILLING

VLERMENT

This Seftlement Agreement fs enferad info in full and final sefilement of the

complaints set oul in paragraph 3 and 4 above, and upon gonfiration as an

order by the Tiibunal, concludes all proceedings between the Cominigsion snd

Godrich in respesi of the conduct conterplated under Cormiasion’s cormplalii

refarral cases for the milled white wheat and milled white inaize,
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e Commisgioner: Competition Commission




