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COMPETITION TRIBUNAL OF SOUTH AFRICA

Case no.: IM091JUL17/ DSC174Sep17
in the application for further and better discovery between:

THE COMPETITION COMMISSION OF SOUTH AFRICA First Applicant
and

THE JOINT VENTURE FOR THE CONTAINER LINER First Respondent
SHIPPING BUSINESS OF NIPPON YUSEN KABUSHIKI

KAISHA, MITSUI O.S.K LINES LTD AND KAWASAKI KISEN

KAISHA.

NIPPON YUSEN KABUSHIKI KAISHA Second Respondent
MITSUI O.S.K LINES LTD Third Respondent
KAWASAKI KISEN KAISHA Fourth Respondent
Inre:

The request for consideration of the intermediate merger between:

THE JOINT VENTURE FOR THE CONTAINER LINER Acquiring Firm
SHIPPING BUSINESS OF NIPPON YUSEN KABUSHIKI

KAISHA, MITSUI O.S.K LINES LTD AND KAWASAKI KISEN

KAISHA.

and

THE CONTAINER SHIPPING BUSINESSES OF NIPPON Target Firms
YUSEN KABUSHIKI KAISHA, MITSUI O.S.K LINES LTD

AND KAWASAKI KISEN KAISHA.

Panel : Enver Daniels (Presiding Member)
: Anton Roskam (Tribunal Member)
: Andiswa Ndoni (Tribunal Member)

Heard on : 19 October 2017

Order Issued on : 31 October 2017

ORDER




1. After having heard the parties in this application and with reference to the discovery
schedule attached to this order as “ANNEXURE A”, the Competition Tribunal
("Tribunal’} orders as follows:

2.1.

2.2.

2.3.

2.4,

2.5,

General items:

The application in respect of general item 1 is upheld. The respondents
are ordered to discover documentation for the period 2012-2017 where
outstanding and applicable. For clarity this time period also applies to
items 3; 40; 41; 43; 51; and 52.

The application in respect of general item 2 is denied. The respondents
are ordered to discover any outstanding ‘final' documentation only,
unless otherwise tendered.

In respect of general item 3, the Tribunal orders the discovery of only
those documents tendered by the merging parties. For clarity, this entails
the respondents discovering documents, in addition to their own
documents, for (i) the South African operating companies; and (ii) the
operating companies that principally manage trade on the principal
South African routes- being those routes between South Africa and
Europe as well as between South Africa and East Asia, where applicable.
Insofar as the items requested in general item 3 fall beyond the merging
parties' tender, the application is denied.

In respect of general item 4, the Tribunal orders the discovery of only
those four categories of documents in relation to the car carrier market
and bulk shipping market tendered by the respondents under numbering
1 on page 45 of the attached schedule. Insofar as an item under general
item 4 falls beyond the tender made by the respondents, the application
for its discovery is denied.

In respect of general item 5, the respondents are required to submit a
discovery affidavit under oath, as tendered, at the conclusion of the
provision of documents in respect of this discovery order.



3. Specific items

3.1.The application for the discovery of items listed under items 1; 2; 3; 4; 5; 6; 7;
8; 9, 10;11;12;13;14,15;16;19; 21, 22; 23, 24, 25; 26, 27, 28; 29; 30; 32; 33;
34; 36; 39; 44;47; 50; 51;52; 54; and 56 insofar as such are not contained in
the respondents’ tender, as expanded by 2.1 above is denied.

3.2. The application for the discovery of items listed under item 40, insofar as such
is limited by 2.1-2.4 above is granted.

3.3. The application for the discovery of items listed under items 41 and 43 is
denied.

4. Discovery is to be completed within 10 business days of this order.

5. No order is made regarding costs.

/PW 31 October 2017

Mr. Enver Daniels Date

Ms. Andiswa Ndoni and Mr. Anton Roskam concurring

Tribunal Researcher: Alistair Dey-van Heerden
For the applicants: Mr R Maré of the Competition Commission
For the respondents: Adv. J Wilson SC

Instructed by: Webber Wentzel Attorneys
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