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IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA

{HELD IN PRETORIA)
CT Case No: 56 fﬁﬁ.ﬁsﬁaﬂ‘tﬂ.
{0 Case No: 2008 Novaiit
in the matter between e T
I S
THE COMPETITION COMMISSION K
and g} v,
| recmven iR

COPPER TUBING AFRICA (PTY)LTD [y, (5.

SETTLEMENT AGREEMENT BETWEEN THE COMPETITION COMMISSION AND COPPER
TUBING AFRICA (PTY) LTD IN REGARD TO AN ALLEGED CONTRAVENTION OF
SECTION 4(1)(B)}) OF THE COMPETITION ACT NO. 89 OF 1998, AS AMENDED.

Preambile

The Competition Commission (*Commission™} and Copper Tubing Alrica (Ply) Ltd ("CTA")
hereby agree that an application be made {o the Competition Trbunal {*Tribunal™} for the
confirmation of this Seftfement Agreement as an order of the Tribunal in terms of section 480D ag
read with sections 58 {1)Xa}iii) and 59({1}{a} of the Competition Act No. 89 of 1988, as amended
{“ths Act"}, on the terms set out below,

1. Definitions
For the purposes of this Consent Agreement the foliowing definitions shall apply:

1.1.  “Act” means the Competition Act, 1898 {Act No. 83 of 1888}, as amended;
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1.2.

1.3

14

1.5

1.6.

1.7.

1.8,

1.8

1.10.

1.11.

“Arkamy means Arkam Trading CC a close corporation duly incorporated in
accordance with the company laws of the Republic of South Alfvica, with s principal
place of business situated at 11 Springbok Road, Longdale, Johannesburg.

“Commission” means the Competition Commission of South Africa, a statutory body
astabiished in terms of section 19 of the Act, with iis principal place of business at
Mulayo Building (Block C), the DT1 Campus, 77 Meintjies SBireet, Sunnyside, Pretoria,
Gauteng;

“Commissioner” means the Commissioner of the Competition Commission,
appointed in terms of sechion 22 of the At

*Compiaint” means the complaint initiated by the Commissioner in farms of section
498{1) of the Act under case number: 2008 Nov411 1

“CTA® means Copper Tubing Africa (Pty) Lid, a company duly regisiered and
incorporated in terms of the company laws of the Republic of South Africa, having is
principal place of husiness situated at 18 Cleveland Road, Cleveland, Johannesburg,
Gauteng;

“Maksal” means Maksal Tubes (Ply) Lid, a company duly registered and
incorporated in terms of the company laws of the Republic of South Africa, having its
principal piace of business situated at Industry Road, New Era, 1559 Springs,
Gautendg;

“Parties” means the Commission and CTA;
“Respondent” maans CTA;

“Settlement Agreament” means this agreement duly signed and concluded between
the Commission and CTA,;

“Tribunal” means the Competiion Tribunal of Bouth Africa, a statutory body
established in terms of secfion 28 of the Act, with its pringipal place of business at
Mulayo building (Block ), the DTI Campus, 77 Meintiies Street, Sunnyside, Pretoria,

Gauteng; and

Page 2of B

T

S S RS



T T L o T B P T A S R R P e D ERE R Rt S

1.12. “WHS” means Wholesale Housing Supplies (Pty) Lid, a private company duly

Incorporated in accordance with the company laws of the Republic of Sowth Africa,
with its principal place of business situated at 2 Eton Road, Parktown, Johannasburg.

2. The Complaint and Compiaint Investigation

2.1

2.2,

2.3,

2.4,

2.5,

On 03 April 2009, the Commissionar infilated a complaint in terms of section 488 (1} of the
Act against Maksal, CTA, WHS and Arkam for possible contravention of section 4(1){bi(i),
4{1¥oit) and 5(1) of the Act. The complaint was initiated pursuant to the investigation of a
third party complaint which was lodged with the Cammiss%en but was later withdrawn.

On 14 March 2012, following receipt of a leniency application by Maksal dated 23
November 2009 in ferms of the Commissior’s Comporate Leniency Policy (*CLP™, the
Commissioner amended the initiation statement of 3 Aprit 2009,

In its CLP application, Maksal submitted that it and CTA had engaged in price fixing and
market division in the market for the manufacture and supply of copper plumbing tubes in
contravention of section 4{1)(b} of the Act.

During the course of ifs investigation, the Applicant found that the section 4(1){b) ()
confravention §.e markat division, had ceased in 2000 which is more than three years prior
to the Commission's initiation, The Commission therefore non-referred this aspect of the
complaint as it had prescribed in terms of section 87(1) of the Act. Regarding the alleged
contravention of section 5(1) i.e restrictive vertical praciices, the Commission took &
decision not 1o refer a complaint with regard to this alleged contravention on the basis of
insufficient evidence.

The Commission's investigation however revealed that in the period from about early 2006
untl at least 2008, CTA and Maksal agreed with each other in respect of price
adiustments for copper plumbing tubes, as well as the timing to effect such adjusiments,

3. The Complaint Referral

3.1,

Following its investigation, the Commission concluded that the conduct by Maksal and
OTA constiited a contravention of section 4{1)b)1} of the Act in that they agreed,
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alternatively engaged in a concerted practice to dirscily or indirectly fix the purchase or
seling price of copper plumbing tubes.

3.2, Inlight of its findings, the Commission decided to refer the complaini on & July 2012 to the
Tribunal for determination.

4. Siatement of Conduct

CTA admits that it has contravened section 4{1}b¥i) of the Act, in that from the period
commencing early 2006 until at least 2008, it agreed with its compstilor, Maksal, to fix the
seiling price of all copper plumbing tube producis,

8. Agreement concerning the Respondent's future conduct

51, CTA agrses o

5.1.1. the extent that it is in existence, provide evidence, written or otharwise, which is
in its possession or under its control, conceming the alleged contraventicns
contained in this Setilement  Agreement.

5.1.2. desist from the conduct desoribed above,

5.1.3. develop, implement and monitor a competition law compliance programme
incorporating corporate governance designed to ensure that its empioyees,
management, directors and agenis do not engage in future contraventions of the
Act, In partictar, such compliance programme will include the following:

5.1.3.1. acompefition policy to be drafted and implemented by CTA;

8132, provide specific training on competition law aspects particularly relevant
1o CTA;

5133  enswe that such fraining will be made available o gll new employees
joining CTA, Furthermore, CTA will update such fraining annually o

ensure on an on-going bhasis that it and its members cannot engags in
any anti-competitive activities.
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&, Administrative Pepalty

61,

.2

6.3

84

8.5,

68

5.4.4. To submit a copy of such compliance programme o the Commission within 60
days of the date of confirmation of the Seltlement Agreement as an order by the
Competition Tribunal;

%15 To ciroulate 2 statement summarising the contents of this Setllement Agreement
to all management and operational staff employed at CTA within 60 days from
fhe date of confirmation of this Setflement Agreement by the Tribunal;

Having regard fo the provisions of sections 58{1)(a)#l) as read with sections 58(1}{a},
5812) and 59(3) of the Act, CTA accepts that it is liable to pay an administrative panaity.

The parties have agreed that CTA will pay an administrative penalty in the amount of R
8,000,000.00 (Eight miliion rand};

This amount does not exceed 10% of CTA’s total annual income in the Republic and its
exports from the Republic for its 2008 financial year,

CTA will pay the ameunt set out in paragraph 6.2 above {o the Commission within one
month from the dale of confirmation of this Setlement Agreement as an order by the
Tribunal.

The penaity must be paid into the Commission's bank account which is as follows:

Name: The Competition Commission Fee Account
Bank:  Absa Bank, Pretoria

Agcount Number: 4050778576

Branch Code: 323 3485

Reference: CTA/ 2008 Novatii

The penalty will be paid over by the Commission to the National Revenue Fund in
accordance with the provisions of section 58{4) of ithe Act.
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7. Full and Final Seitlement

This agreement, upon confirmation as an order by the Tribunal, Is entered into in full and final
setilament and concludes all procsedings hetween the Commission and CTA relating to any
alleged contravention of the Act by the respondent that is the subject of the Commission's
investigation referred to the Tribunal under CT Case No. 2008 Nov4111.

Pated and signﬁdatgimmsmw.ﬂ& onthe | Tth day of Q*M‘M" 2015

For Copper Tubing Africa {(Ply) Lid

2\\3}‘

David Machet {duly authorised)

Former CEQ of Copper Tubing Africa (Pty) Lid

Dated and signed at fﬁﬁ?‘?@‘ T onthe 2!7[' daya! Q%”}WK?L” 2015

For the Competition Commission

“\l&@}vhi i Bonalkele

Competition Commissioner
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i THE COMPETITION TRIBUNAL OF SOUTH AFRICA
(HELD AT PRETGREA}
T Case No CRGQSM&};?Q!SAMEAUQ%
CC Case No: 2008 Novd 111

i the mMatier between

THE COMPETITION COMMISSION - ? Applicant
and
COPPER TUBING AFRIGA (FTY)LTD B  Respondent

" FILING SHEET

BE PLEASED TO TAKE NOTICE that the applicant hereby files the addendum 16
the s‘eﬁ%emeﬂ? agreement concluded between- the. Competition Commission and
Copper Tubing Africa (Pty) Ltd. ‘

Dated gt PRETORIA on this the | 6 ‘day of September 2015.

_,-QGMPET{TEQ& CQMM SSIGN
DTI-Campus
77 WMeintjies Streat

- Sunnyside, Pratoria

: Tei 012 394 3335

_ Ref K. Ayayee/ J Mgeben

E-mail:  karkoia@compeom.co.za |

jabulanin@compeom.co.za




To

And to:

_?? Meintjies Strest . S _ _\iqu.&

-V_S'ur‘my's%d-e_g Pretoria

THE REGISTRAR
Gcm.petiﬁo'ﬂ: Tribunal
3rd Floor, Mulayo
The DT Campus.

Tel: (012) 394-33006/55

E-mail address: Leratorn@comptrib.co.za

FLUXMANS INC.
| Respondent’s Attorneys

30 Jellicoe Avenug, Rosebank
Johanr&asb%}r@,;@éuth'Af?riz_ca.-‘ .

Tek +27 11 328 1835

Ref: Andile Nikani o

E-mail address. anik@%@ﬁuxrﬁéns.acm




ADDENDUM TO THE SETTLEMENT AGREEMENT BETWEEN THE
COMPETITION COMMISSION AND COPPER TUBING AFRICA (PTY)LTD

The parties agree that the clause set out hereunder shall replace clause 3.2 of the
atHached Saitiement Agresment signed by ine C.cmpetitzon Commissioner damd 24
August 2015,

3,2 inlght cff its findings, the Commission d@mde{i tey r@fer the aom;ﬁa nt an 22
May 201210 the Tribunal for determination.

Dated and szgned at g;m\&»\*f— on the ' day of Q{’; 7 '

hing .Afri;c_a, (Pty) Lid

L2085

For Copper }

guthorised)

&

Attarney for Co;;; per Tu bmg Affca {Piy) Lid

e Y @
Dated and signed atf?m%. on the /6 Jdayof T TS KEJ 2016

Eor the Competition Commission

Bukhosibakhe Majenge (duly authorised)

Chief Legal Counsel
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