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Competition Tribunal dismisses Gas2Liquids appeal
In the first decision of its kind the Competition Tribunal has dismissed, with costs, an appeal brought by Gas2Liquids (Pty) Ltd, a wholesaler which imports petroleum products into South Africa, against the Competition Commission’s decision to exempt the South African Petroleum Industry Association (SAPIA) and its members from the ambit of the Competition Act. The Tribunal found that Gas2Liquids’ appeal against the Commission’s decision did not have merit and that its criticism of the Commission’s investigation was without substance.
The appeal came after the Commission, on 3 October 2011, granted SAPIA and its members an exemption to engage in conduct prohibited by the Competition Act. The Commission granted the exemption for a wide range of cooperation agreements and practices which, in its view, were required to ensure the continuity and stability of liquid fuels supply to various sectors and geographic locations of the South African economy. SAPIA had applied for the exemption following the recommendation of a report by a task team appointed by the Minister of Mineral and Energy. The task team concluded that, in order to avoid a repeat of the 2005 fuel crisis, the fuel industry needed a co-ordinated approach, involving industry discussions, over issues such as fuel supply lines and production shut-downs. However the task team cautioned that such co-ordination would be anti-competitive and therefore advised that an exemption be sought. SAPIA first applied for and was granted an exemption for the period of the 2010 World Cup. It applied for and was granted a further exemption for the period 3 October 2011 to 31 December 2015. It is this latter exemption that forms the subject matter of the appeal.
Gas2Liquids’ initial grounds for appeal were lengthy and wide-ranging but its emphasis was that the exemption would exclude smaller competitors who were not party to the agreements from the industry and that this conflicted with Government policy initiatives for the sector. In making its case Gas2Liquids criticised the process adopted by the Commission in assessing the necessity for the exemption. The Commission and SAPIA both opposed the appeal.
The Tribunal heard this case, the first exemption appeal to come before the Competition Tribunal, on 26 November 2012. 
The Tribunal found that several of the issues raised by Gas2Liquids regarding the methodology that the Commission had used in conducting its investigation resembled review points which Gas2Liquids could not use to advance its appeal. It also noted that the Commission did actively investigate the competition issues in the industry by seeking comments from industry players. Moreover the Commission also imposed conditions on the exemption to limit the ambit of the exemption and to require SAPIA to widen its membership. 

Secondly, the Tribunal found that the argument that the Commission had not considered the exclusionary effects the exemption will have on the smaller competitors of the large petroleum players was fallacious because 1) the anticompetitive effect is the rationale for an exemption, 2) the exemption did not exclude non-parties from becoming parties to the agreement and 3) that the real problem for smaller players was the current physical constraints on supply as identified by the task team rather than the exemption itself.
Thirdly, the Tribunal found that no viable alternatives were put forward by Gas2Liquids and that it instead had displayed a degree of ambivalence as to whether the exemption should be granted in some modified form or not at all.  

Finally the Tribunal found that the Commission was not obliged to consider any industrial policy arguments. This fell outside of the Commission’s jurisdiction and was the function of the relevant ministers of state. 
In conclusion the Tribunal said that: “ the exempted agreements provided for the regulation of a bottleneck infrastructure. By its very nature this is a scarce resource that had to be rationed amongst its users by way of them reaching agreement on co-ordinating access. The Commission’s decision not to make the exemption dependant on it being extended to all players in the industry cannot be faulted.”

Accordingly the Tribunal dismissed Gas2Liquids’ appeal with costs.
Issued By:      

Nandi Mokoena                                                     
PR Consultant: Competition Tribunal                                           
Cell: +27 (0) 82 399 1328                                             
E-mail: NandisileM@live.co.za
On Behalf Of:
Lerato Motaung                                                   
Registrar: Competition Tribunal                                         
Tel: (012) 394 3355                                              
Cell: +27 (0) 82 556 3221                                               
E-Mail: LeratoM@comptrib.co.za 
1

