COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: 020297

fn the matter between:

. The Competition Commission Appiicant
and
Columbus Stainless (Pty) Limited Respondent
Panel : Y Carrim {(Presiding Member)

M Mokuena (Tribunal Member)
A Ndoni (Tribunal Member)

Heard on : 18 December 2014
Decided on : 18 December 2014
Order

The Tribunal hereby confirms the consent agreement as agreed fo and proposed
by the Competition Commission and Columbus Stainless (Pty) Limited, annexed
hereto marked A™

\lmﬁ«“ ) 18 December 2014

Presiding Member | Date
Mis. Y Carrim

Concurring: Ms. M Mokuena and Ms. A Ndoni
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CONSENT AGREEWMENT

BETWEEN THE COMPETITION COMMISSION AND COLUMBUS STAINLESS (PTY} LTD
N RESPECT DF AN ALLEGED CONTRAVENTION OF SECTION 4(1)(h) OF THE
COMPETITION AGT, 1998 (ACT NO. B9 OF 1998}, AS AMENDED

Preamibie

The Competition Commission and the Respondent hereby agree thal applicalion be made to

the Compatition Trbuns! for the confirmation of this Consent agraement as an order of the
Compstition Tribunal In terms of saction 480 read with section B8{1){a)(H) and 88(1)(b) of
the Competition Act, 1998 (Act No. 89 of 1998), as amended, betwsen the Competifion
Commssion and Columbus Steinfess (Ply) Lid n respect of an slleged contravention of
section H{1Ybi{i} of the Act, on the terms set out below.

At




1, Dafinitions

For the purposes of this Consent Agresment the following definitions shall apply:
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1.3

1.8,

1.6

Y
el

1.10.

“Act” means the Compslilion Act, 1993 {Act No. 89 of 1588), as amended;

CCLPY means the Commission's Corporate Laniency Policy {Goverment
Garetie Notice No. 628 of 23 May 2008) published In Govemment Gazetie
ne 31064,

sColnbus” means Columbys Skainfess (Ply) Lid a private sompany duly
registerad and incorporated i accordance with the company faws of the
Republic of South Africa, with i's prinsipal place of business at Hendina
Road, Middsiburg, Mpumalangs, South Africa |

“Commission” means the Compstilion Commission of South Africa, a
staiutory body established in terms of section 19 of the Act, with its principal
place of business at Mulayo Bullding (Block G, the DTI Campus, 77 Meinijiss
Sireet, SBunnyside, Pretorie, Gauteng; '

“Commissions? maans the Commissioner of the Competition Commissian,
appointad in terms of section 22 of the Ack;

“Complaint”’ mesns the complaint Inlated by the Commissioner in terms of
g 8 Y

seclion 408(1) of the Act under case number 20000EC45444;

“Congent Agreemsnt” mesans s agreement duly signed and consluded
between the Commission and Columbus;

“Barties™ means the Commission and Columbus;

“eferral complaint” means the complaint referred to the Trbunal under
case number 018259

“Respondents” means Arcelorhittal SA Lid, Columbus, Cepe Gate (Ply) Lid
and Scaw South Afrca (Piy) Lid:

“Serap merchants” msans SA Mefal and Machinery (Ply) Lid, National
Scrap Metal (Ply) Lid, Ben Jacchs Melal (Ply) Uid, Power Metals Recyciers
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{Piy) Lid, Universal Resycﬁhg Company {Fiy) Lid, Ton Scrap (Ply) Lid, Scaw
South Africa (Ply} Ltd, Scaw Metals Group (Ply) Ltd, Amalgamated scrap
mMetals Recycling CC, Abbedac Training (Ply) Lid, Ben Jacobs Iron and Stee!
{Plyy Lid, Cape Town hon and Steel Works (Piy) Lid and The New
Redamation Group {Piv} Lig

“Tribunal” means the Compeiition Tribunal of South Africa, a statutory body
established in terms of section 28 of the Act, with its principal place of

busingss at Mulavo building {Block C}, the DT Campus, 77 Meinijies Streel,

Sunnyside, Pratoria, Sauteng.

2. The Commission's investigation and Findings

R
L

2.2,

2.3,

On 21 December 2000 and pursuant {-o an application for lenfency undar the
Commission’s CLP, the Commissioner infiiated & complaint In{erms of seclion
49(BY1) of the Act under case nurnber 2009DEC4844 against: ArcelorMital
SA Ltd, Columbus, Cape Gate (Ply) Lid, Scaw South Africa (Pty} Lid,
Highveld Steet & Vanadium Corporation, Cape Town iron & Steel Works and
the South African lron ant Sigel Institite for allaged prohibited praciices e
cardravention of saction 401 b of the Act in the marke? for the purchase of

sorap melal

Fm%ﬁwing investigaton of the complaint, the Commission referred the
cornplaint on 7 August 2013 against the Respondents for the contravention of
sacfion 4(1)}b)1) of the Act. The Commission's referral is predicatad on its

Firddings that from the period commending in or about 1098 until at least 2008,

the Respondents, being firms in a horzontal relationship, entsred nfo an
agreement, aiternatively, engaged In a concerled praclice of directly or |
indirscily fixing the purchase price of scrap metal in contravention of section
4(1Y(b)(i) of the Act.

in particuiar, the Commission's invastigation revealed thal:

231 'The Respondenis, commencing in of about 1098 until &t least 2008,
coordirated and aligned their behaviour in the market for the

purchase of serap metal, acting as a buyers’ cartel;
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2.3.2  The Respondents colieborsied snd acled in fandem with the

upsiream cartel of scrap merchants, which wes investigated and

referred to the Tribunal unger cass number CT/SYCRAug1D;

2.3.3 The Respondents began coordinating and afigning thelr behaviour
through maetings and correspondence and adopled two main

interrelaled mechanisims;
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. The Respondents and the scrap merchants, referred to

I
o

above, collectively negolieted and agreed @ slanderd
‘pricing formula which “was ussd o determine fhe
purchase @ri{:e- of serap metal and on an anhual besls,
agreed amongst themselves as the Respondenis,
fFrough  maefings  and  verious  correspondence,
adjustments to the standard pricing formula and used the
agreed sdiustments io colleclively menegoliales the
standard pricing formula with the scrap merchanis; and

2,532,  The Respondenis and the sorep marchants, referred fo
above, sgreed onh premiums thal were applied by
different tiers of serap merchants when ssiling scrap
metal, The premiums were then struclured as discounts
off the formula price ang on an annual basis, the
Respondenis agresd amongst themselves the pramiums
o be appiied by different Hers of sorap merchants and
used their sgreement as a basis for renegoliating the
premiume with scrap merchants,

Therefore, the Commission's investigsetion revesled that in the pedod
commencing in or about 1998 and until at least 2008, the Respondents
enterad into an agresment, aliernatively, engaged In a concerted practice {o
- fix the purchase price of scrap metal in contravention of section 4 TEbXI) of
the Act. |
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3. Sertlement discussions
3. Shortly following the Commission’s referral of this malter to the Trbunal,
Columbus contacted the Commission seeking a mesting in order fo discuss
the possibiiity of setflemenl.  The Commission and Columbus met in
December 20138 and began sngagements regarding making a formal
seitlemend proposal,
3.2 in June 2014 Columbus made s formal seiflement propesal for the
Commission’s consideration. In Dcteber 2014 the Commission r_@_épanded to
Columbus’ proposed ssitlemen! agrsement. I November 2074, both the
Commission and Columbus reached agreement on seltlement. This Consent
Agreement is the product of these srigagements.
4. Admission

Columbus admits that it entered Into a price fixing agreement or aliernatiively & concerted
practics with s compeliiors in contravention of section 4(1Ybii) of the Act, 2% deswibed in

naragraph two zhove,
% Gooperation
5.1 Columbus agrees ol

514  Fuly ooopersts with the Commission in its prosecufion of the
ramaining Respondenis in the referel complaint. This cooperation
jncludes, but s not fimited to;

5111 Providing documentary evidence, which s in s
possession of undst its control, concarning the afleged
contraveniions contalned in this Consertt Agresment and

5112 Aveiling emplovees of Columbus, and using reasonabie
endeavorrs fo conlact past employees of Columbus, o
assist the Commission In the complaint referral in respect
of the alleged contraventions covered by this Consent
Agresment,




8, Frgure Conduct

8.1, . Columbus agrees to:

8.1.1

5.1.2

g8.1.4

Prosare and cicuiate a statement summarising ihe content of this

agreement to ifs emplovess, managers and direciors within fourfeen
{141 days of the date of confirmstion of this Consant Agreemant as
an ordar of the Tribunal;

Refrain from engaging in the conduct descibed in paragraph 2
above Iy contravention of section 4013} of the Act;

Davelop, implement end monior a competifion law compiiance
programmme as part of lis corporale governance solicy, which is
desinred o ensure ihat s emplovess, managemeant, direglors and
égént$ do not ehgage In fulure confraventions of the Ach In
parficular, such compliance programme should include mechanisms
for the ideniification, prevention, defection and monitoring of any
coniravention of the Act; and

To submit a copy of such compliance programme 1o the Commission
within 60 days of the dale of confirmation of the Conisent Agreement
as an ordder by the Tabunal

7. Administrative Penalty

7.4 Having regard to the provisions of sections 58{1)a){ill} as read with sections
59(1¥a), 53(2) and 593y of the Act Columbus is lable 1o pay an
administrative penalty,

7.2, Columbus agrees and undertakes o pay an administeative penalty In the

amount

" ihousand eight hundred and thirly five and eighty ssven cenis) representing

of R32 578 835.57 {hirty two milion five hundred and seventy six

7.8% of affected lurnover for the financial yéar December 2007 (ie. tolal

rurchases of the affected produciz);




4.

7.6,

This amount does not exceed 10% of Columbus™ annual umover in the

Republic and its exporls from the Republic for #s financial year ending

- Decambear 2013;

Colunbus will pay the fotal amount set out in paragraph 7.2 above fo fhe

- Commission within twelve months from the dale of confirmstion of ihis

Ceonsent Agreement by the Tribinal. To this end Columbos will make:

741 The firgt Instalment payment in the amount of R1§ 28841744
{sixteen milfon wo hondred and eighty eight thousand four hundred
and seventeen rands and forly four cents) six months from the date

" on which the consent arder fs granted by the Tribunal: and

7.4.2. The sscond insteiment payment I the amount of R16 288 417 44
{sixtzen million two hundred and sighty sight Sousand four hundred
and saventeen rands and forly four cenis) twelve mohiths from the

date on which ihe consent order is granied by the Tribunal

The panaity musi be paid inle the Commission’s bank ascount which is as

follows:

NAME: The Competition Commizsion Fee ﬁma nt
. BANK: ' ABSA Bank, Preforia

ACCOUNT NUMBER: ADBOTTRETS

BRANCH CODE; 325345

REFERENCE: 20080ec4B44 Columbus

The penally will be pald over by the Commission to the National Revenus
Fund in accordance with the provisions of section 88(4) of the Actl. .

Full and Final Settisment

This agreement, upon confirmafion as an ordar by the Tribungl, ts entered info In {6l and

fingt setftement and mmﬁudes all proceedings belwsen the Commission and Columbus




relating 1o any alleged contravention of the Act that is the subjzct of the Commission's

nvesiigation under Comumission Case No. 2008Deac4844,

i i )
Dated and signed at Msc\ﬁﬂdb\\ff} G theffh day of Wﬁf 2014

For Columbus

Chiaf Executive Gificer
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