gorngeiibonte bunai

EE T R i

COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: 020180

In the matter between: -

The Competition Commission : ' Applicant

And

Cargolux Internaticnal S. A. : Réspondent
Panel - ¢ Y Carrim (Presiding Member)

M Mokuena (Tribunal Member)
A Ndoni (Tribunal Member)

Heard on : 18 Decerhber 2014
Decided on - 18 December 2014
Order

The Tribunal hereby confirms the settlement agreement as agreed to and

proposed " by the Competition Commission and  Cargolux internatlona! SA,
annexed hereto marked “A”.

[AWLE ' 18 December 2014
Presiding Member Date
Ms. Y Carrim

Concurring: Ms. M Mokuena and Ms. A Ndoni



IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA

CT Case no. 42/CRIUMO
GO Case no.: 2008Mar2215

in the malter befween?

THE COMPETITION COMMISSION

and (i
¥ \Rfaaaw&ﬁ g
, ) R . . AT ?/lﬁ AN

CARGGLUX iHTER?@TiQNﬂLSﬁ;WM Respondent
inres

THE COMPETITION COMMISSION : Applicant
and

BRITISH AIRWAYS PLC First Respandent
SOUTH AFRICAN AIRWAYS (PTYILTH.  Sscond Respondent
AIR FRANCE CARGQO-KLM CARGO Third Respondent
ALITALIA CARGQ -Fourth Respondent
CARGOLUX INTERNATIONAL S.A. | Fifth Respondent
SINGAPORE AIRLINES Sixth Respondent
MARTINAIR CARGO- | Seventh Respondent
LUFTHANSA CARGO AG _ Eighth Respondent

SETTLEMENT AGREEMENT

The Com;‘z‘eﬁiian Commission and Cargci‘ux International S.A. hereiny agres that
applications be made to the Competilion Tribunal in the above matter to have this




setflernent agreement confirmed as an order as provided for in ferms of saction 27(13(d) as
read with section 58(1}a)ii) of the Act.

1, Definifions

1.1,

For the purpesés of this seftlement agreement the fé}umng definitions

should apply:

A
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‘;\? 12*

1.1.3.
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1.1.7.

*Act’ means the Gompstition Act, No. 89 of 1598, as amended.

"Agreement” means the seftfferment agreement set out herein, duly
sign‘ed; by the Commissioner and Cargolux.

‘Cargolux’ means Cargolux Altlines fnt;emaﬂonai SA, an altdine
cargo carder incorporated In accordance with the laws of
Luxembourg, whose registered place of business is at Cargolux
Aldines  International  8.A, lLuxembolrg  AlrporL-2690
Luxembourd, and with its South African-office situated at Cfficer
EES units 3'1»32'!4 Foreign Airlines Cargo Temminal, OR Tambe
international Alrpert

*Commission™ means the Competition Commission of South
Africa, a statutory body established in terms of sectiorr 16 of the
Ccmp&ﬁéion Act with its ;}fmdg}ai place of business at 1% Fl'aor;
Mulayo Buiiding (Block C), the: DTI campus, 77 Meintjies Strest,
Sunnyside, Pretoriz, Gauteng.

“Cgmmi’ssf’qﬂef’ means the Compatition Commissioner of South
Africa, the Chief Executive Officer of the Commission appoinied by
the Minister of Trade and indusiry in terms of section 22 of the

Competition Act.

“‘Complaint’ means the complaint against the Respondenis
inftiated by the Commissloner on 27 March 2006 i terms of
section 498 of the Competition Act under cass number

2006Marz215.

*Days” means calendar days.




1.1.8 “Parties” means collactively the Commission and Cargolux:

1.1.9, “Republic’ migans the Repubiic of Seuth Africa.

1.1.10. “Respondents’ means, coheciweiyi British Alrways pic Seuth
African Aimays Proprietary Lim&%@d Alr France Cargo, KLM
Cargo, Aigtaia Cargo, Cargolux Interngtional .&A,, Singapore
Alfines, Martinalr Cargo and Lufthansa Cargo AC being the First
to Eighth respondents as ciled in the Complaln

1.1.41.  “South African proceedings’ msans the compeliion [aw
proceadingsin South Africa, undar and in terms of the Competiticn -
Act, in relation to the Complaint.

1442, “Teibunal means the Competition Tribunal-of South Africa. a

stafutory body established in ferms of section 26 of the
Competition Act.

The Complaint

24,

2.2,

23,

On 27 March 2008, the Commissioner inffiated the Complaint under case-
number 2{}{}6Mar22§5 in' respect of alleged prohibited practices in
contravention. of section 4(1)(b)i) of the Competition Act against the
%"—-Ee‘spsndénts# |

The Complaint Wm3 predicated on allegations that the Respondants, being
airlings involved i rz inter alia, rendering alr carge services Info and from
South Africa, engaged in restrictive honzontal practicas by dtracﬁy or
indirectly fixing elements of selling prices for cargo services.

The Complaint was basad, infer alia; on the following consigerations;

2.3.1. it was evident fo the Commission from intarviews conducted and
information gathered that it was common practice amongst airines
providing air freight or cargo services, in varous ways, fo
communicate and align their position on the changing or andfor
determination of levels of various surcharges, specifically fuel

surcharges;

yA .




232, i was evident to the Commission from interviews conducted and

information gathered that a number of meeiingﬁand other forms of
discussions took place where various surcharges were discissed
and cerfain  decisions  taken which wers' subsequently
implemented in the markek

2.4, The complaint was referred to the Tribunal for adjudication on 28 July 2016
under case nurmbar 42/CRAJu1G.

2.5, Subsequent to the referral of the complaint fo the Tribunai, Cargolux and the
Commission entgred inio seftiement negetialions which have culminaied in
this Agreement,

Commission's Findings.

3.1, Upon completion of ifs investigationt into the complaint, the Cormmission ‘
found that Cargolux agreed and/or engagsd in a concerted practice with its
coimpetitors (the Respondents) to ﬁ)gfpr%(‘:es: in respect of fuel surcharges .as
‘dascribed balow:—

311, Cargolux engaged fiv disoussions and exchanged and conlimed
information on the movement of air cargo fusl surcharges by way
of telephone callg and 7 or emalls. with s competitors with the
purpose of conﬁfmiﬂg and coordinating the app&:aﬁen of the fusl
surcharges  defermined  under  thelr feépsaz:fiva surcharge
methodalogiss. '

3420 These discussions and exchanges occurred in the peried from
February 2002 to 20086, '

313, Tha above-meniioned conduct constituted a confraventioh of

section 4{13(E) () of the Act:
Admlssion of Liability

Cargolux, for the purposes of these proceedings, admits that it, together with other
air cargo carrers agreed and/or participated in a concerted practice to fix the fuel

surcharge (a8 component of the price charged for air cargo services) levied on




certain routes i contravention of section 4(13(b)(7} of the Competition Act, Ths

conduct occurred during the period February 2002 to 2008,
Agreement concerning futire conduct

5.1, Cargolux undertakes fo refrain 'fmm sngaging in the conduct that is the
subject of the Complaint and which may constitute a coniravention of section
CA($MDY) of the Competition Act. '

5.2, Cargolux undertekes fo develop and implement a compliance programme
designed lo ensure that their employess, management and dirsciors do not
engage in any congust which cansiittﬁi&s a {;oniravaﬂﬁﬁn of the Act; & Lopy-
of which shall be submitied to the Comimission within 80 days of the dale of
confirmation of this consent agréement as an order of the Tribunal

Administrative Penalty

6.1, In terms of saction 58(1)(a)(@} of the Competition Act read with sections.
59{1)(a), 59{2) and (3} of the Compstition Act, Cargolux agrees to pay an
administrative penalty in the amount of USD 941,561 (Nine hundred and forty’
ona thousand five ﬁ;ﬁ'ﬂd{&d and sixty one doflars) af the prevailing exchangs
rate on the date of the Tribunals Order.

6.2. The above amolht does not exceed 10% of Cargolux’s annual turnover in,

it or from the Republic during the 2009 financial vear.

3. Cargolix wil }3333; the amount set out in paragraph 8.1 above to the
Cammission within 30 Days from the date of confirmation of this Agreement
By the Tribunal. '

8.4. The sald amount will be paid into the Commission's bank sooount. The

Cormmission's banking detalls are as follows: ~

Bank: ﬁ.’BSA Bank

Name of Account: The Competlition Commission Fees Account
Branch Name: Protoria -




oy

Branch Code: 323345 -
Account Number:. 4050778576
Reference: 2006Mar2215{Cargeiux)

6.5, The Commission will pay the penally amount into the National Revenue
Fund in compliarice with section 58(4) of the Competition Act.

.

Full and Final Settiement

This Settlement Agresment, upen confirmation as a consent order by the Tribunal,
is entered info In full and final setflement and concludes all proceedings between
the: Commission and Cargolux relating to any alleged confraventions by Cargolix of
case riumber 2.@6§Mar22‘[5 and its referral fo the Tribunal yndsr case nurmber
42/CRulD,

For Cargolux

s

Dated at LWWEHEOUZE onthis DY day of Riinites

Dirk Reich = SA =
A ; i;g i§§£%£g %@fbogl behalf of Dan Hax Adriines Infernational SA
Name: Henning zur Hausen
SENIOR VICE-PRESIDENT
Capacity: HR, LEGAL & COMPLIANGE |

¥ Cargolux Atlines Inf1 B.A,

For the Commission

Dated at. fz;i\}?;?’i? R on méai'%‘gg day of f}_«z&@m@!w 4,

¥
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