COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: 66/LM/Oct01

In thelarge merger between:

Shell South Africa (Pty) Ltd

and

Tepco Petroleum (Pty) Ltd

Reasonsfor Decision

Approval

1. The Compdtition Tribund issled a Merger Clearance Certificate on 8 February
2002 gpproving the merger without conditions. The reasons for our decison are
Set out below.

Background
Recommendation by the Competition Commission

2. The Competition Commisson recommended that the merger be gpproved on the
following conditions;

a) Tepco continue to exig in the maket jointly controlled/owned by Thebe
and Shdll South Africa;

b) That the Tepco brand be mantained as a viable brand in the market place;
and

c) Any agreement, induding a shareholders agreement, between the parties
pursuant to these conditions must be submitted to the Commisson for its
goprovd prior to the implementation thereof by the parties.



The transaction

3. Thebe Invetment Corporation (Pty) Ltd (“Thebe’) is sdling its subsdiay Tepco
Petroeum (Pty) Ltd (“Tepco’), dfter acquiring the shares of the minority
shareholdersin Tepco, to Shell South Africa (Pty) Ltd (“SSA”).

4. Prior to the transaction SSA will be redructured into two companies, Shell South
Africa Energy (Pty) Ltd', responsble for the refinery, chemicds, renewables, gas
and power, exploration and production busnesses and SSA, regponghle for retall
maketing, the maketing didribution network, commedd fuds liquefied
petroleum gas, aviaion, marine, lubricants and bitumen.

5. SSA will change its name to Shdl South Africa Marketing (Pty) Ltd (“Shdl SA
Maketing”) after the merger. At the same time Thebe will acquire between
17,5% and 25% of theissued share capitd of Shell SA Marketing.

6. According to the paties Tepco will become a whally owned subsdiary of Shel
SA Marketing and will for the foreseegble future remain a separate brand, distinct
from Shdl, and will ill be managed by the current management which is
predominantly black. Shel SA Maketing will retain the Tepco brand and deveop
it in the market for as long as it remains viable and profitéble. In terms of the
shareholders agreement Shell shdl appoint three of the four directors to the Board
of Shdl SA Makeing, induding the Charman ad the Managing Director of the
Company, and Thebe one.

The parties

7. Thebe is a broad-based black empowerment invesment holding company, which
was edablished primarily to use economic market mechaniams and opportunities
to benefit previoudy disadvataged people and communities Thebe is controlled
by the Batho-Batho Trust, which holds 73.67% of the issued shares in Thebe Old
Mutua holds 8.77%, Sanlam 8.77% and Investec 8.77%.

8. The objective of the Trust is to hold the shares in Thebe and to derive income
from dividends dedlared by Thebe, its subddiaries and asociated companies The
income derived from Thebe is to be utilized for the sole benefit of previoudy
disadvantaged people or communities behind them.

9. Thebe holds 85% of the issued share capitd in Tepco. Mveaphanda Holdings
(Pty) Ltd, Stlma Trug and MdanKinders Trugt hold the remaining 15%. Tepco
curently employs 38 people 80% of whom ae higoricdly disadvantaged
communities induding three of its five senior manages Tepco's princpd
business activity isthe marketing and digtribution of petroleum products.

1 A member of the Shell Group of Companies will hold the entire issued share capital of the new company.



10.

SSA is a member of the Royd Dutch Shdl Group of Companies which is
involved in ol and gas activities around the world. SSA’s main busness in South
Africa is the manufacturing and sde of petroleum products which it conducts
directly through SSA or indirectly through subsidiaries.

Rationale for transaction

11.

12.

13.

According to the parties the ail industry is a mature market with a low growth rate
as wdl as low profit margins. Structurd barriers to entry are high which makes it
difficult for new players that do not have the same resources as the multi-nationa
oil companies (including access to the upstream portion of the supply chain) to
penetrate the market. For these reasons Tepco has incurred a net loss exposing its
shareholders to increesed risk in the event of Tepco being liquidated. In the
absence of dternative funding solutions, and in order to reman a player in the
industry Thebe decided to sdl Tepco to SSA.

The mgor ol companies and other dakeholders in the petroleum indusry have
adopted the “Charter: For the South African Petroleum and Liquid Fuels
Industry on Empowering Historically Disadvantaged South Africans in the
Petroleum and Liquid fuels Industry” (“the Charter”) on 2 November 2000. The
Chater dates that it is the intention of the participating parties to bring about a
25% ownership and control by hidoricdly disadvantaged South Africens of dl
facets of the industry over aten year period.

This transaction will as3g Shdl in laying the foundation for the involvement of
previoudy disadvantaged persons in the company and is the overriding reason for
Shdll’ s decison to purchase Tepco.

The South African oil industry

14.

15.

16.

The al indusry is a high voume low magn, capitd-intendve and, in South
Africa, highly regulated indudry. Shdll, BP, Cdtex, Engen, Totd and Sasol are dl
crude refiners.  They are dso didributors of the find product marketed under their
repective and wdl-known brand names. The companies including Tepco,
condtitute the South African Petroleum Industry Associaion (“SAPIA”).

Price control, especidly retal price mantenance, and import control ae the
cornegone of the regulaory dispensaion of the South African liquid fuds
indugtry. Maximum prices are set for petrol, diesd and paraffin from which
dedersare dlowed to discount.

Govenment is currently in the process of reviewing the current regulaory
framework and both the Depatment of Trade and Industry (“DTI”) and the



Depatment of Mined and Energy Affars (“DMEA”) have reteraed ther
support for meesures that will increese the levd of competition in the domestic
make. The DMEA, a diving force behind the Charter, together with
dekeholders in the liquid fuds industry have dso sat themsdves gods to achieve
Black Economic Empowerment in the sector.

Evaluating the merger

The Relevant mar ket

17.

18.

19.

20.

The supply chain in the petroleum products indusry can be divided into upsiream
activities, coveling oil exploration, extraction and trangportetion and downstream
activities congding of refining, maketing and didribution. SSA ad Tepco ae
players in the downdream activities where both SSA and Tepco have operdions
that overlgp in the marketing and didribution of petroleum products Tepco does
not operate in the refining part of the vaue chain while SSA does

SSA and Tepco supply products to both the retal market, i.e. products that are
s0ld to consumers through retall franchise networks such as petrol gations, and to
the commercd maket, i.e busness to busness which buys in bulk on dther
tender/contract bass or a individud negotiated prices. The commercid divison
is a mgor pat of its busness - it only owns fourteen gations that sdl to the retall
market.

The geogrgphic market for the retalling of petrol is sub-nationd. Daa is only
avalable a the levd of the magiderid didrict. With regard to the commercid
ssgment we define the geographic market as nationd in light of the hospitdity
arrangements’ between the market participants.

Within these two maket segments both merging parties operae in the rdevant
product markets st out in the following two tables:

The Retall Market segment

PRODUCT MARKET | KEY CUSTOMER GROUPS SHELL SA | TEPCO

Petrol

Fud gations sling to the public X X

Diesdl

Fud gations sling to the public X X

2 This agreement allows customers to go to any depot with which the contracting oil company has a
hospitality arrangement, i.e customers are not limited to buying products from the owner of the nearest

depot.



The Commercid market segment

PRODUCT KEY CUSTOMER GROUPS SHELL TEPCO
MARKET A
Petrol - Paradatads X X
Commercid/passenger
trangport X
Agriculture X
Manufacturing X X
Congtruction X
Mining X X
Locd Munidipdlities X X
Resdlers X X
Diesd - Paradatas X X
Transport X X
Agriculture X
Manufacturing X X
Congiruction X X
Mining X
Loca Munidipdities X X
Resdlers X X
[lluminating paraffin - Resdlers X X

Effect of merger on competition
Market Shares

21. Percentage market shares of each of the participants on a nationd leve for
overlapping product markets, based on 2000 sdesdataare:

Market Afric Merged
segments Products | SSA BP Caltex | Engen | Sasol | Total | Oil Exel Tepco | Entity
Petrol 18.2 16.1 18.7 27.1 6.4 12.3 - 1.1 0.2 18.4
RETAIL
Diesl 25.3 15.3 12.8 31.7 0.8 13.0 - 1.0 0.1 25.4




Market

Afric Merged

segments Products | SSA BP Caltex | Engen | Sasol | Total | Qil Exel Tepco | Entity

Petrol 13.7 14.7 7.9 22.6 2.4 24.1 0.3 11.7 2.7 16.4

COMMERCIAL | Diesd 16.2 15.3 16.8 27.0 0.6 14.0 0.2 6.1 3.7 19.9

Paraffin | 19.2 16.9 16.7 31.2 - 8.0 - 2.7 5.2 24.4

22.

23.

24.

25.

SSA is the second largest nationd player in the retal diesd and commercd
illumingting paraffin markets, the third largest nationd player in the retal petrol
maket and the fourth largest nationd player in the commercid petrol market.
Totd is the nationd leader in the commercid petrol maket and Engen the
naional market leeder in the retall petrol market, the retall diesd market and the
commercid diesd market.

In andyzing the market share information® provided by the parties we found that
in the retail petrol and diesd markets Tepco is present in five of the nine
provinces namdy Free Sae, KwaZulu-Nad, Gauteng, Mpumdanga and
Northern Province, while SSA is present in dl nine provinces SSA and Tepco's
busnesses overlap in nine of the megisteriad geographic arees. The merged entity
will have market sares of between 20%-30% in four of the fourteen magiderid
aress, market shares of between 30%-40% in two of the fourteen magidterid areas
and market shares of more than 40% in two of the fourteen magigterid aress.

The maket shares above 40% can be dtributed to the fact that these ae
geogrgphic markets Stuated in amdl towns and the merged entity will not own
more than 50% of the totd number of dations currently operating in these

geographic aress.

The percentage market shares in the commercial petrol market in esch province
are:

BP | Caltex | Engen | Sasol | Total | Afric | Exel | Merged
0] entity

Western Cape 126 | 101 19.8 - 28.0 | - 112 | 182
Eagtern Cape 154 | 65 30.7 |- 204 | - 53 | 216
Northern Cape 374|113 188 - 138 | - 26 |16.1
Free State 6.7 | 62 31.8 11 16.7 | - 27.1 | 103
KwaZulu-Natal 147 |75 351 |- 210 |- 23 | 193
NW Province 179 | 125 17.3 - 150 | - 27.5 |98

Gauteng 131 |35 141 100 (276 |14 145 | 158
Mpumalanga 130 | 5.7 20.6 36 [332 |- 95 |144
Northern Province | 14.7 | 109 20.8 - 27.0 | 17 10.3 | 19.7

% i.e. the number of stations selling petrol and diesel in amagisterial area




26. From the above it is dear tha the merged entity will be the third largest player in
most of the provinces.

27. The percentage market sharesin the commer cial diesel market in each province

BP | Caltex | Engen | Sasol | Total | Afric | Exel | Merged
Qil entity
Western Cape 2471215 19.7 - 12.8 - 24 |189
Eastern Cape 14.7 | 22.8 28.5 - 18.0 - 12 | 149
Northern Cape 11.7 | 201 28.3 - 227 - 1.8 153
Free State 79 | 215 32.6 0.2 10.9 - 95 | 175
KwaZulu Nata 12.7 | 12.6 28.7 - 15.1 - 6.7 | 242
NW Province 20.1 | 144 28.8 0.3 155 - 79 |131
Gauteng 149 | 16.3 27.2 11 121 |13 80 [191
Mpumdanga 114 | 138 26.4 2.7 135 - 6.4 | 249
Northern Province | 17.8 | 16.9 27.0 0.3 125 - 6.6 | 188

28. Pogt this merger Engen will 4ill be ale to mantain its podtion as market leader
in eght of the nine provinces and the merged entity the second largest player in
four provinces and the third largest player in three provinces.

29. The percentage market shares in the commercia illuminating paraffin market in

each province:
BP | Caltex | Engen | Total | Exel | Merged
entity

Western Cape 142 | 165 25.8 125 [23 |28.6
Eastern Cape 133 313 121 |- 182
Northern Cape 148 | 25.1 15.0 108 [0.1 |244
Free State 93 | 264 358 [4.7 17 | 221
KwaZulu Natd 99 |77 34.3 8.8 30 |36.3
NW Province 231 | 35.3 22.8 5.7 36 |94

Gauteng 231 | 128 284 |84 03 |270
Mpumdanga 14 | 172 32.6 156 |127 |95

Northern Province | 304 | 33.7 85 8.5 55 | 158

30. Post-merger the merged entity will be the largest player in two markets and the
second largest player in three provinces.

31. Cdculdions presented by the Competiion Commisson and the paties on the
level of concentration in each of the product markets before the merger show high



levels of concentration in each of the product markets, well above 1800°, with the
post merger increase in the HHI in mogt of the product markets above 50 points.

Isthe merger likely to substantially prevent or lessen competition in these circumstances?

32. The merger will not rase those baries to entry in the downstream market that
gem from Government induced regulation. Moreover the merger will not have an
effect on access depots because Tepco does not own any. Countervailing power
does exig and the fact tha these are relatively homogeneous products makes it
very easy for customers to switch between suppliers. Furthermore, none of the
participants in the commercid product markets have market power to raise prices
unilaerdly after the merger and cusomers have indicated to the Commisson that
they can negotiae prices.

33. Tepoo is a smdl player with 14 gations country-wide. It has established a market
presence in a few sdected high risk markets that the other market participants
were not interested in sarvicing. Although Tepco will exit the market, an effective
competitor will not have exited the maket in light of the fact that Tepco is a
faling firm.

34. Although the merged entity's market shares in some of the magigterid markets
are high this will not afford them market power a present as petroleum prices are
requlated. If the market is deregulated & a laer dage, in accordance with
government’s professed policy, we do not believe the high make shares rase
concern. In the fird place we doubt that magiderid boundaries correctly define
geogrgphic markets for the retall petroleum market. Cusomers of retall outlets go
to a convenient place to fill up. This could be a place near where they work or live
or another place that they go to routindy. These convenience markets do not
necessarily coincide with magisteriad boundaries - they may be larger or samdler.
Thus market shares a a magiderid leve are not necessarily indicative of posshble
concentretions. More important is the fact that barriers to entry a the retal leve
ae low and any one of the mgor companies can enter a loca market to counter
the exercise of market power & this levd.

35. We thus agree with the Competition Commisson that the merger does not
subgantialy prevent or lessen Competition in the rlevant markets

Public Interest

36. We are required in terms of Section 12A(3) to examine the transaction’s impact
on public interedt. It Sates as follows:

4 A market with a post merger HHI of above 1800 pointsis considered highly concentrated. If the post-
merger HHI yields an increase of less than 50 points competition authorities are unlikely to challenge such
mergers.



When determining whether a merger can or cannot be justified on
public interest grounds, the Competition Commisson or the
Compstition Tribunal must consider the effect that the merger will
have on —

a) aparticular industrial sector or region;

b) employment;

c) the ability of small business, or firms controlled or owned
by historically disadvantaged persons, to become
competitive; and

d) the ability of national industries to compete in international
mar kets.

37. 1t is important to emphasize that in terms of the Act our assessment of the public
interes impact of the transaction may lead to the prohibition of (or the impostion
of conditions on) a pro-competitive merger.  Or it may result in us gpproving an
anti-competitive merger.  Hence, in bdancing public interest and competition we
are obliged to condder whether a merger tha passes muster on the competition
evauation nevethdess fdls to be prohibited because of its negative impact on
any of the gpedfied public interes factors incduding, in terms of Section
12A(3)(c), ‘the effect that the merger will have on the ability of small businesses,
or firms controlled or owned by historically disadvantaged persons, to become

compstitive' .

38. Conversdly we are obliged to consder whether a ‘bad” merger, tha is a merger
that will leed to a subdantid lessening of competition, should neverthdess be
goproved because of its podtive impact on the public intered, induding the
competitive potentid of firms owned or controlled by higoricaly disadvantaged
persons. Note that the Act does not otherwise guide us in bdancing the
competition and public interet assessments except insofar as Section 12A(1)(b)
requires that the public interest grounds should be ‘ subgtantia’.

39. In the transaction before us the Competition Commisson has concluded — and we
have concurred — that competition is not lessened. It nevertheess recommends
tha we impose conditions on the transaction because, dleges the Commisson, it
has a negaive impact on the compditive podtion of a firm controlled by
higoricaly disadvantaged persons

40. In summary: Tepco is owned and controlled by higoricaly disadvantaged
invesors. The controlling shareholder is Thebe, an investment company, which is
controlled by the Baho-Baho Trus. The transaction will result in Shdl SA
Marketing acquiring control of Tepco. The condderdtion from this transaction —
a sum of [...]> plus an additiond [...] will be used by Thebe to acquire a 17.5%
dhae in Shdl SA Maketing, the company tha will, post-merger, control the
asets and trademarks of Tepco. The Commisson has recommended conditions

5 Confidential information.



designed to ensure that control, or partid control, of Tepco remans in the hands
of higoricdly disadvantaged persons and desgned to mantan the Tepco entity,
that is, to ensure that its brands and separate identity are maintained. Thirdly that
the Compeition Commisson pursuat to these conditions goproves the
Shareholders agreement prior  to  implementation  thereof. These
recommendations, avers the Commisson, ae desgned promote Tepco's
competitive pogtion.

41. We will now look & the conditions recommended by the Commisson. Although

it seems the Commission has proposed them as a package we will for the purpose
of andysisfirg look at them individudly and then make some generd comments.

Firg Condition - Tepco continue to exist in the market jointly controlled/owned
by Thebe and Shell South Africa

42. The difficulty with the condition is that it amounts to redtructuring the ded in a
form that neither of the merging parties wants. Tepco is no longer viable as a df-
danding company. It gopears that its difficulties are, to some dgnificant extent,
sructurad. That is to say, it gopears that a smdl company isolated in a low return
segment of the oil indudry’s vaue chain has precious little chance of sugtainable
growth. The Commisson’'s condition is no solution to this problem. Adding Shel
as a shareholder will not cure Tepoo's ills nor is it likdy that Shell would agree to
a condition that kept the companies separae operationdly. Empowerment is not
furthered by obliging firms controlled by higoricdly disadvantaged persons to
continue to exigt on alife support machine.

Second Condition - That the Tepco brand be maintained as a viable brand in the
market place;

43. We asume firdly that this remedy is not sdf-danding and mugt be coupled to
firg condition. If that is the case then it suffers from the sare defects as the first
condition vizthe prolonging of a non-viable option. The paties have not sad they
will discontinue the Tepco brand. At our hearing Mr Shoniwe the Tepco
Managing- Director confirmed this. However they want SSA to have the freedom
to meke this judgment cdl themsdves. There is no public interet sarved by
imposing on them the compulsory continuation of a brand name®

44. 1f our fird assumption is wrong and this is indeed a sdf-danding condition then
we canot undersand what ill this remedy is designed to cure.  Pos-merger
Tepco will be owned and controlled by Shell SA Marketing. Thebe, the erswhile
controlling shareholder of Tepoo, will have a minority shae in Shdl SA
Maketing. Why then propose messures odensbly desgned to protect the

®The parties also criticized the condition for its vagueness. In view of our approach to the appropriateness
of such acondition, we do not need to consider any further its formulation.



competitive pogtion of Tepco, a compaty no longer controlled by higoricdly
disadvantaged persons? If Tepco, in its premerger form, was entering into an
anti-competitive agreement with Shell, the Commisson may, in tems of Section
10(3)(b)(ii), have been entitled to congder and grant an exemption on the grounds
that the anti-competitive agreement promoted the &bility of a firm owned by
historically disadvantaged persons to become competiive’  But once Tepco's
ownership has changed hands there can be no eathly reason for protecting its
competitive podtion — it is manifedly no longer owned or controlled by
historicaly disadvantaged persons.

Third condition- Any agreement, including a shareholders agreement, between
the parties pursuant to these conditions must be submitted to the Commission for
its approval prior to the implementation thereof by the parties.

45. The paties shaeholde’'s agreement for Shedl SA Maketing had not been
findized a the time of our hearing. We have had sght of a draft proposa, which
we underdand is near findization. It is not dear whether the Commisson's
condition rdaes to the Shdl SA Marketing's shareholder agreement or to an
agreement that related back to the first condition i.e. the parties joint shereholding
in Tepco in which case it would have had to ded with the joint control and
ownership of that company. If the shareholders agreement contemplated is the
latter then no more need be sad about it as we have dready indicated that we
consider the first condition ingppropriate®

46. If it rdaes to Shdl SA Maketing we adso see no judification to agpprove the
terms and conditions. The parties are in our view free to make whaever bargain
quits their regpective commercid interests and no public interest is implicated by
the nuts and bolts of the transaction that would require the regulator's scrutiny.
The only caveat to this are the provisons of sections 15 and 16(3)°. If the ded
utimately looks different to the one, which has been notified, the Commisson
could goply to have the merger revoked. This however is not a public interest
issue, but a generd issue that relates to dl mergers - no condition is necessary to
give the Commission that power.

" Or, postmerger, we may well face the situation where the merged firm, wishing to make an anti-
competitive acquisition, argues for the transaction on the ground that it will promote the competitiveness of
afirm with a substantial HDP shareholding. This would be a more credible avenue for invoking the public
interest clause of the merger evaluation process and may well provide a sterner test for the competition
authoritiesin its task of balancing competition and public interest. At this stage the competition authorities
may well conclude that a 25% HDP interest does not sustain a case for approving an anti-competitive
transaction whereas more fulsome HDP ownership and management involvement might.

& Asit happens no such agreement exits since that was not the deal made by the parties.

® The Commission or Tribunal may revokeitsd ecision to approve or conditionally approve asmall or
intermediate merger or alarge merger.



The conditions generally

47. The only conceiveble raionde for the Commisson’'s recommendation is that it
does not wish to see the ownership and control of a firms passng out of the hands
of higoricdly disadvantaged persons  If this is its concern — and it may have hed
some difficulty usng the Competition Act for this purpose - then it should have
recommended prohibition of the merger. However, the Commisson is extremdy
reluctant to take this sep — indeed it has gone out of its way to assure us of its
support for the transaction.

48. 1t is not difficdt to underdand why, from a public interest perspective, it would
be rdluctant to prohibit the transaction:

> FHrdly, the transaction does not lead to the exit of a higoricdly
disadvantaged investor from the petroleum indugtry - in a related
transection  Thebe acquires a 25% dhareholding in Shel SA
Maketing. Given the provisons of the Charter championed by
the DMEA, SSA’s interests are clearly served by a measure of
patnership with Thebe Indeed no great imaginaive legp is
required to present this transaction as SSA agreeing to take
Tepco off Thebes hands in exchange for Thebe agreeing to
mantan a degree of paticipation in the indudstry in association
with SSA.

» Secondly, and rdaed to this Tepco, as we have noted above, is
in parlous draits.

» Thirdly, Thebeés podgtion requires careful consderatiion. Tepco
represents a sgnificant investment for Thebe. The travals of the
sndl ol company may represent a condderable threat to Thebe
itsdf.  Accordingly, Thebe€s decidon to rd itsdf of this
troublesome asset may represent a  commercidly  prudent
decison on its pat. Would the ‘competitiveness of firms owned
by higoricdly disadvantaged persons have been promoted if
Thebe, condraned in its &bility to digpose of a troublesome
invesment, had sustained sgnificant damage?

49. The Commisson may protes that it has no wish to prevent the transaction.
However, it must be recognized that the impostion of a condition on the
purcheser will come with a price and Thebe, precisdy the firm owned and
controlled by higoricdly dissdvantaged persons, will pay that price We would
however go further and inggt that even if Tepco had been a company in perfect
hedth, the Commisson should be extremdy caeful when, in the name of
supporting  higoricaly disadvantaged  investors, it intervenes in a  commercid
decison by such asinvestor.

50. Condder the following eminently plausble scenario; Thebe in its commercid
wisdom, may have decided to consolidae and expand its interests in the leisure
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52.

and tourigm indugry. In order to do this it may have dected to dispose of its
asds in the ail indudry. White owned and controlled firms obvioudy do this
with impunity — it represents a dgnificant and perfectly respectable mode of
finandng busness expandon. The Commisson may bdieve tha its proposed
condition only condrans the acquiring firm.  On the contrary its condition
condrains the sdler, the target firm, to sdl its assets only to a purchaser who will
accept these conditions, or, what is the same thing, it is condrained to offer its
asets a a discount because the assets are accompanied by conditions specifying
the pogt-transaction utilization of these assets.

To condran the cegpitd-rasng options of firms owned by hidoricdly
disadvantaged persons in this way not only condemns these firms to the margins
of the economy and the margins of those sectors in which it believes it is best dble
to meke a dgnificat mak, it ds0 lays the Commisson open to a charge of
paerndism. The Commisson's role is to promote and protect competition and a
soecified public interest. It is not to second-guess the commercid decisons of
precisdly tha dement of the public that it is enjoined to defend, particulaly
where no threet to competition is entailed.

The Depatment of Minead and Energy Affars has with the support of the
Commisson, recommended additiona conditions It has focused on a provison in
the shareholders agreement concluded between SSA and Thebe tha commits
SSA, in the event that it dects to dispose of dl or pat of its investments in its
updream refining activities, to discuss its intentions with Thebe. We are requested
to require SSA to give Thebe a ‘right of fird refusa’ in the event of such a
digposa. This is tantamount to giving Thebe an option to acquire SSA's refining
activities ~ Wee Thebe utimady to teke up such an option this would
undoubtedly represent an expansion of the stake of HDP firmsin the oil indudtry.

. We are, however, condrained to observe that options of this sort come a a price.

There is no evidence suggeding that Thebe is willing to pay this price. On the
contraay Thebe supports the transaction, it is a pefectly willing <dler, a
willingness atested to by both its CEO and the CEO of Tepco. We should point
out that were SSA to condder disposing of its refining interests to one of its large
competitors in the indudry, the Commisson would undoubtedly be concerned
about the compdition implication of such a divetment. This would be the
gopropriate crcumgtance in which to indgt tha SSA congder goproaching a firm
such as Thebe whose acquidtion of these interets would rase no such
competition concans.  But to ingg that a this dage SSA gives an option to
Thebe is dmply to invite SSA to increase the price a which Thebe acquires its
current shareholding in Shell SA Marketing.

. Other conditions have dso been proposed. It is suggested that we firm up Shell

SA Maketing's commitment to cgpacity building and skills devdopment; that it
enhances the paticipaion of hidoricdly disadvantaged peasons in the
management of Shel SA Maketing. Shell points out thet it has an employment
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equity and <kills devdopment programme in place that the <dhareholders
agreement requires the board of Shell SA Marketing, of which the CEO of Thebe
will be a member, to edablish a trandformatiion committee charged, inter dig,
with increesng the involvement of hidoricdly disadvantaged persons in  the
management of the busness We make no judgment on the dncerity of SSA’s
commitments in this regad. We ae however skepticd of the ability of the
Competition authorities to play a meeningful role in securing these laudable
objectives and we ae extremey concerned a the prospect of generating, in the
process, arange of wholly unintended consegquences.

. We take comfort in the knowledge that Thebe negotiated the terms of its digposd

of Tepco and its acquidtion of a deke in Shdl SA Maketing with SSA. It
achieved the best ded that it believed that it was able to concdlude. Who are we to
sy that, in concduding this ded, it ‘under-sold the interess of higoricdly
disadvantaged investors, concretely represented by itsdf.  As earlier noted, it is an
gpproach vulnerable to the charge of paterndism.

. To quote Mr Khanyile, CEO of Thebe ‘the question is, is it Tepco that must be

made more competitive or it is Thebe that must be made more competitive? If
Thebe can compromise certain things about Tepco in order to gain an added
economic advantage for Thebe, which is a historically disadvantaged company
acting on sectors broader than just the petroleum sector, yes. Thebe becomes
more competitive as a black owned company. | don’'t have problems in making
that decison because | know that we will be empowered and | can actually
demonstrate through our BEE approach that we are a much more vibrant BEE
company after the transaction, than before the transaction, at a Thebe level.”

We take note of the Commisson's rgoinder to the effect that as a public authority
it must be guided by the public intered, it must enforce public policy. Expressed
othewise, the Commisson is suggeding that what may be good for the Tepco
shareholders, specificdly Thebe may not be good for South Africa and, in
particular, may not be good for securing the sporeed of ownership by higoricdly
disadvantaged persons. While Thebes narow commercid interes may dictae
that it exits Tepco and enters Shdl SA Marketing on the agreed terms, the broader
public interest requires that Thebes pursuit of this objective not diminish the
extent of ownership and control of hidoricdly disadvantaged persons in the
€conomy.

. Our view is tha this argument, though sdf-evident in many respects, should be

advanced with consderable caution when the competition authorities use public
interes as a bads for ther intervention, particulaly when competition is
unimpared and when the only higoricdly dissdvantaged invetors whose
interests are directly affected expresdy rgect the Commisson’'s interventions.
The role played by the competition authorities in defending even those aspects of
the public interest liged in the Act is a mod, secondary to other dautory and
regulagory ingdruments — in this case the Employment Equity Act, the Skills
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Devdopment Act and the Charter itsdf immediady ging to mind. The
competition authorities, however wdl intentioned, are wdl advised not to pursue
ther public interex maendate in an over-zedous manne lest they damage

precisdy those interests that they ostensibly seek to protect.

22 February 2002
Date

D. Lewis

Concurring: N.Manoim and U. Bhoola



