COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Cas=No: 20/LM/Mar01

In thelarge merger between:

DB Investments SA

and

De Beers Consolidated MinesLtd & De Beers Centenary AG

Reasonsfor the Competition Tribunal’s Decision

APPROVAL

On 9 May 2001 the Competition Tribund issued a merger dearance cetificate gpproving
the merger between DBI Invetments SA and the De Beears Group (comprising De Beers
Consolidated Mines Ltd & De Beas Cettenary AG) without conditions in terms of
section 16(2)(a). The reasons for the approva of the merger appear below.

BACKGROUND

The parties

Acquiring Firms

1

The primary acquiring firm is DB Invesments SA (“DBI ”), a company
incorporated as a sociéé anonyme, under the laws of Luxembourg. DBI is a
goecidly condituted company (“specid  purpose  vehid€’) being  formed
soecificdly for the purpose of this transaction. DBI therefore conducts no
opeadiond activites in SA. This company will be jointly owned by Anglo
American, CHL and Debswana (the other acquiring firms).

Anglo American plc/Anglo American Corporation of South Africa Limited
(“Angloﬂ)

Anglo American pic is a public company regigered in England and Waes, liged
on the London, Johannesburg and Swiss Stock Exchanges Anglo is a globd
leader in specific areas of mining and naturd resources. Its worldwide activities,
through its subddiaries comprise gold, plainum group meds cod, base and
farous meds, indudrid minerds, forestry products financid savices and
indudries and diamonds. Its paticipation in the diamond indudry is limited to its



32% equity interest in the De Bears Group. Upon completion of the transaction, it
will, together with its wholly owned subddiay, Anglo American Corporation of
South Africa Limited, hold a45% equity interest in DBI.

Central Holdings Limited (* CHL")

CHL is an invesment holding company for certan Oppenhemer family interests.
It is incorporated as a private company under the laws of Luxembourg. CHL
preently holds a 2.6% interest in the De Bears Group but will, upon completion
of the transaction, hold an effective 40% interest in the group, via DBI. This latter
interes will be hdd by CHL via its subddiay CHLSPV, a sgpaae specid
purpose vehide.

CHLSPV

CHL and Debswana will hold ther shares in DBI via CHLSPV, which will hold a
45% shareholding in DBI directly. This entity is a sepaate specid purpose
vehide formed for the express purpose of inveding in shaes in DBI.
Accordingly, CHL will hold 89% of CHLSPV, with Debswana holding 11%6.2

Debswana

Debswana, a private company incorporated according to the laws of Botswana, is
jointly owned by the Government of the Republic of Botswana (50%) and by the
De Beers Group (50%). Currently, Debswana holds a 5% interest in the De Beers
group3. Pog-transaction, Debswvand's effective equity interes in DBl will be
15%.

Target Firm

6.

The primary target firm is De Bears Group, (“De Bears’) comprisng De Beers
Consolideted Mines Limited (*‘DBCM”) and De Beers Centenay AG (“De Bears
AG’). These later two companies ae two separae holding companies
incorporated under the lavs of South Africa and the laws of Switzerland,

respectively.

De Beas prindpd activiies indude the production, mining, marketing and
trading of rough diamonds worldwide, as wdl as the generic advertisng of
diamonds and diamond jewelery to consumers.

! Interms of theinitial offer to shareholders, CHL would have held 45% directly in DBI, however an
upward adjustment of DBI’s offer on 30 April, necessitated a change in the shareholding structure.

These sharehol dings entitle both companies to dividends and voting rights in these proportions. At the

date of judgement, CHL and Debswana had only concluded a Heads of Agreement in respect of this
vehicle, and had not entered into aformal shareholders agreement.

% This is because of its 10% direct holdi ng and its 11% indirect holding through CHLSPV, which translates
to a 5% effective holding.



Existing Corporate Structure of the De Beers Group

8.

10.

11

DBCM and De Beas AG ae two sepade companies, despite their having
ubgantidly the same shareholders. This arangement, dating back to 1990, was
concluded to fecilitate ownership of De Bears foreign business by De Beears AG,
with the South African business being owned by DBCM.

An interes in the De Bears Group is represented by a “linked unit”, comprisng
one deferred share in DBCM and one depostary receipt issued by Centenary
Depostay AG, a wholly-owned subsidiary of De Bears AG. * De Bears AG
depostary notes are tradesble only with DBCM deferred shares, in other words,
acquistion of defered shares in DBCM  entall concomittant acquidtion of linked
depositary receipts in Centenary Depositary.”

Despite a higoricaly close associaion between De Bears and Anglo, in terms of
mutualy agreed arangements between the two entities, De Bears has since 1997
been didinguishing itsdf opeaiondly from Anglo, dlowing it to operate as a
sepaae, free danding and independently managed group. Such restructurings
have fadlitated De Beers exclusve focus on diamond mining and the marketing
of rough gem diamonds.

Presently, the major shareholders in the De Beers Group comprise: ©,

Anglo American plc (and subsdiaries) 32.2%
Standard Bank Nominees (Transvad (Pty) Ltd 29.6%
First Nationd Nominees (Pty) Ltd 6.7%
Debswana Diamond Company (Pty) Ltd 5%

The nominee companies are regidered unit holders, holding units on behdf of
beneficdd owners, whom individudly do not own in excess of 5% of the issued
linked units of the De Beers Group.”

4 A Centenary depositary receipt represents an interest in a one-hundredth share in a De Beers AG unit. A
De Beers AG unit represents one ordinary share in De Beers AG which has, in turn, been twinned with a
participation certificate issue by Centenary Holdings-p494

> The only unlinked depositary receiptsin the Group are the 11% of the depositary receipts issued by De
Beers AG and held by DBCM, without areciproca holdingin DBCM by De Beers AG. De Beers Form

CCA(2) P4%A

8 Asat 31 December 2000, accordi ng to De Beers Form CCA4(2) at page 496. These are those shareholders
registered as holding 5% or more of the linked units of the De Beers Group.

" Record p496



Themerger transaction

13.

14.

15.

16.

17.

18.

19.

The merger is beng effected by the formation of DBI, a newly formed entity
(“sgpecid  purpose  vehide’) condituted specificaly for the purpose of this
transaction.

Anglo, CHL and Debswvana ae increesing ther exiding shareholdings in De
Beers through DBI. In other words, Anglo, CHL and Debswana will each hold
thelr respective interests in De Beers through DBI, which, in turn, will control
100% of De Beers.

The transction, to be implemented, inter dia, by way of a Scheme of
Arrangement® involving the distribution by De Bears of its exising 35% holding
of Anglo shaes to dl of its dhaeholders Smultaneoudy, the investment
consortium, DBI, is to meke a bid to acquire dl of the equity of the De Bears
Group, incduding dl the defered shares in DBCM and dl the depostary recepts
in Centenary Depostary, as wdl as the preference shares not yet hed by the
shareholders of DBI.

Essntidly, this arangement involves a buy-back of DBCM shaes and a
cancelaion of De Beers linked units in condderation for which there will be a
digribution of sharesin Anglo and cash.

Post-transaction, the linked units of the De Bears Group will be de-liged and dl
the shares in the De Beers Group will be hed by DBI. Accordingly, De Beers will
become awholly owned subsdiary of DBI.

Following completion of the transaction, De Bears will be managed by Centrd
Holdings Limited under a proposed 7 year management contract with DBI. In
tems of this agreement, CHL will be entitted to nominate for gppointment
(subject to Anglo’'s consent) the chairman of the DBI board and the De Beer's
Group Board.

It is envisaged that the exising De Beers management team will remain the same
pos-merger, with CHL executives being responsble for the formulaion and
implementation of the De Bea’'s Group draegic policies and operaiond
activities®

8 Subject to approval by 75% of De Beers Public Unit Holders at the Scheme of Arrangement meeting. The
Scheme has already been approved by the High Court.

Theintended board representation on DBI will be CHL asto 4, Anglo asto 4 and Debswanaasto 2
directors. The representation on the De Beers Group board will be CHL asto 2 directors, Anglo asto
2 directors, Debswana asto 2 directors with CHL being entitled to nominate 10 nominees, the majority of
whom will be executive directors. Record p32-36
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The De Beers Group

Rationalefor transaction

20.

b)

De Beers CC4(2) Form

The merging paties cite severa pro-competitive benefits aridgng from entering
into this transaction:-

Remova of crossshareholding

De Beas will didribute the entire shareholding in Anglo to its shareholders,
thereby removing the crossshareholding between Anglo and De Bears thereby
amplifying the corporate structure.

Increasing exidting shereholdings

Anglo will now hold 45% in De Bears CHI will hod 40% and Debswana will
hold 15%, increesng Anglo’'s exposure to the diamond business



f)

9)

Increase of Free Float

The free float of Anglo shares avalable to the public will be increesed from 58%
to goproximady 93%, improving maket liquidity, effidency and ultimatdy,
enhancding Anglo's postioning in the FTSE 100 Index.

Maximising vaue for De Bears Public Linked Unit Holders

The merging parties assat that the transaction will result in full value for the De
Beas diamond busness diminaing other vaue inhibitors while providing a
continuing invesment in Anglo and therefore, indirectly, in the diamond business

Bendfits of DBI ownership

These indude the continued leadership and expertise of the Oppenheimer family
and Anglo; devdoping a doser, strategic reaionship with Debswana and the
Botswana Government; continuity for De Beers managers and employees.

Inflow of Foreign Funds

The transaction will provide an immediate inflow of foreign funds in the amount
of goproximatdy R23 hillion and an additiond R5 hillion in subseguent years
represented by the cash portion of the congderation pad by the bidder and
ultimately received by South African shareholders. It is argued this demondrates
renewed confidence in the country and its economic development.

EVALUATING THE MERGER

Therdevant markets

Anglo
21

R/
°

The principd activities of Anglo and its subsdiaries indude-
Mining activities
Gad

Anglo owns 5348% of AngloGald, the world's leading gold producer. Anglogold
has operations as fa afidd as Africa, North and South America and Audrdia. In
South Africa, Anglogold hes interests in Rand Refinery, (75%) respongble for
refining bullion and by-product and Oro Group (Pty) Ltd, (25%)a manufacturer
and wholesder of gold jewdlery.



< Plainum

Anglo has a 50.2% share in Anglo Plainum, which mines, processes, refines and
markets platinum group metds gold and base metds It is the lages primay
platinum producer worldwide.

R/
°

Diamonds

Anglo's interes in this sector is confined to its 32% investment in De Bears. Any
income earned from this sector derives from this investment.

s Cod

Anglo's cod interests in South Africa ae hdd through its wholly-owned SA
subsidiary, AOL.

+ Base Metds (copper, zinc, lead, nickd and minerd sands)
Mogt of Anglo’s operationsin this sector are based outsde SA.
Indudtrial Minerals

Anglo produces condruction minerdsin Europe, Eastern Europe, the Middle East and
the Far Eadt.

Ferrous Metals

In South Africa, Anglo Ferrous metds congst of chrome, manganese, carbon sed,

danless sed and vanadium. Anglo (Ferrous) has a 76% interest in Highveld Sted, a
leading world vanadium producer, which aso produces cabon ded, fercdloys
carbonaceous products, as well as meta containers and enclosures. Anglo Ferrous metas
holds a 40% interes in Samancor, a leading producer of chrome and manganee dloys.
Anglo dso hes interedts in the worlds largest sngle ste sed works through Columbus
Sed, a jont venture between the Indudrid Devdopment Corporation, Samancor
Limited and Highvdd Sted. Smilaly, through AOL, it hes intereds in Africds largest
diversfied iron, ged and engineering works via Scaw Metds, adivison of AOL.

Forest Products

Anglo Fores Products operding under the Mondi name, is an integrated products and

packaging group, maenufacturing pulp, grgphic papers, packaging papers, boad and
converted packaging. It is dso involved in the manufecture of solid wood products,
induding sawvn timber, mining support timber and wood chips. It has operaions in South
Africa, aswel as Brazil and Europe.



Other Activities

Anglo Industries

Interests include:-
% mining services

% dilling eqipmet — Boat-Longyear, a dvison of AOL, is a leading
manufacturer and supplier of tools, equipment and contracting services. One of

the products it supplies is Tungsen Carbide, an important input in the process for
the manufacture of synthetic diamonds.

++ condruction
+ mining explosves and chemicas
¢ sugar - viaTongad, a’51% subgdiary
¢ duminium processng.
Financial Services
This is a noncore busness area, nevethdess Anglo had minority interests in

svad finandd savices companies incduding FrdRaend, in which it holds
5.25%.

22. CHL’s only operaiond activities conducted within South Africa are limited to the
provison of support services, namdy manegerid, secretarid, accounting, treasury
and adminidrative sarvices to its subsdiaies, members of, and companies rdaed
to the interests of the Oppenheimer fanily and to the De Beers Group.

Debswvana

23. Debsvana is active in the diamond mining sector, operating three mines in
Botswana under long leases from the Botswana Government.

The De Beers Group
Diamond Production & Marketing

24.  De Bears is the world's largest producer and marketer of rough diamonds!® with
the mines that it owns or has equity in accounting for approximatdy 45% of

19 Rough diamonds include both industrial and gem quality diamonds.



25.

26.

worldwide production.** It owns mines in South Africa, Botsvana, Tanzania and
Namibia Management of the latter three mines takes place in partnership with the
governments of those three countries. Its South African mines indude Venetia
mine (Northern Province), Finsch mine (Northern Province), Kimberley mines
(Northern  Cape), Koffifontein (Free Stae), Namagudand mines (Northern
Cape), Premir mine (Gauteng) and various smdl mines De Beas dso has
extensve interets in opeaions rdding to exploraion, mining, recovery, and
vaudion. The Group dso manufactures synthetic diamonds.

The De Bears Group is active in the downstream market insofar as its sdls rough
diamonds to diamond manufecturers and deders in South Africa through its South
Africabased subgdiaies This is effected via the Diamond Trading Company
(Pty) Limited (:DTC”), while sdes to the secondary market for rough diamonds is
conducted through the Diamond Deveopment Company (Pty) Ltd, (“Diamdd”).
Both companies are wholly owned subsdiaiesp524 De Beas is ds0 involved
downdream through its Polished Divison (regpongble for polishing, market
teding and sdling of its output to wholeders and jewdlery manufacturers);
Orientd Diamonds Inc. (“ODI”) and De Bears Group Industrid Diamonds
(“Debid”) (charged with the production, processng and marketing of naturd and
industrial diamonds for industrial purposes).’?

De Beas ds has a number of purdy financd invesments in severd lised
entities.

Impact on competition

27.

28.

30.

Anglo has no interests in the diamond busness other then through its exiding
32.2% invesment in the De Beers Group.

The De Bears group neither has any interes in any other mining sector, leaving
addeits exiging 35% shareholding in Anglo, nor the natura resources sector.

CHL does not have any interests in the mining or naturad resources sectors.
Debsvands interest in mining condss of its diamond mining intereds in
Botswana. However, as the parties and the commisson contended, Debswvana is a
minority acquiring shareholder.  Furthemore, its diamond  production is  fully
attributable to the De Beers Group.

The Tribunad therefore agrees with the Commisson that there is no product
overlap between the activities of the merging parties.

M Record p 511

12|t hasindirect interestsin the downstream markets viaiits Supplier of Choice Initiative, involving
interaction with intermediaries and customersto stimulate growth in the retal market. It has recently
entered into a collaboration with European LVMH Moet Hennessy Louis Vuitton to develop the De Beers
group name as a consumer brand.

13 Record p 46.



3L Accordingly, the merger would not result in ay subdantid lessening of
competition within éther the diamond industry or natural resource sectors.

Nature and Extent of Vertical Integration

32. The Commisson dluded to a product ovelgp beween the two veticdly
integrated companies in respect of tungden carbide, a key input in the synthetic
damond manufacturing process  Anglo's  subsdiary, Boat Longyesr,
manufactures this product, as does De Bears, dbet for its own in-house use. After
further invedtigation, the Commisson concluded that De Bears manufectures this
product for its own purposes, and does not supply third paties Furthermore, the
vad aray of internationd suppliers ensure that customers can multisource their
tungsten carbide requirements abroad.

33. Verticad concans were dso dluded to snce Boat Longyear purchases indudrid
diamonds from De Beers and other suppliers in order to manufacture its
impregnated tools and drill bits Furthermore, Anglo Technicd Divison provides
vaious technicd services to the De Bears Group. However technicd advice is
adso obtaned by De Bears and other mining companies from other independent
companies.

3A. The Tribund is saidied tha in repect of dl the veticd rdationships
transactions are conducted on an am’s length bass and in accordance with
normad commercid practice, with no exclusve agreements exising between De
Bers ad aty Anglo company. Notwithdanding this there is aufficent
compstition with regard to each product and sarvice to counter any possble
vertica effects.

Public Interest Condderations

35. Of the 33 trade unions notified of the transaction, only four contacted the
Commisson advising that they wished to participate in the merger proceedings

s NAWUSA, represting employees from the Nationd Amagamated Workers
Union of South Africa;

NUMSA, represanting employees from the Nationd Union of Metdworkers of
SA;

NUM, or the Nationd Union of Mineworkersand

FAWU, or the Food & Allied Workers Union.

R/
°

3

*

X3

*

36. NUMSA and NUM expressed the concern that the proposed transaction might be
pat of a broader restructuring process, entailing job losses They sought sght of a
lig of CHL subddiaries to determine whether any fact they were active in any
indudries affecting the trade union members. They further sought undertakings
from both De Bears and Anglo guaranteeing no future job losses in respect of



37.

ther members. NUM dso raised the concern that the merger might precipitate an
outflow of funds from the country in the form of dividends and interest. Further,
the fact that DBI would be an unlisged foreign company would raise transparency
and accountability issues, affecting their employees in the long-term.

At the hearing, only FAWU gppeared to meke ord submissons It represents
members employed by Anglo's subgdiaries in the sugar and farming indudries
FAWU'’s concerns were centred around Anglo's future restructurings, specificaly
if Anglo opted out of non-mining indudries as it scaled down in favour of its core
operations. They were anxious that this would lead to potentid job losses. They
dso commented thet the transaction would result in increased concentration and
dominance, rasing the risk of restrictive business practices arising.

The merging parties were prepared to offer an underteking on behdf of DBI that
the indant transaction would not result to any change in employment conditions
or job losses pos-merger in relaion to De Beers employees. This undertaking
was accepted by the Attorneys for NUM and NUMSA. However, DBI contended
it could not grant an undeteking in perpetuity, DBl would have to in the normd
coure of events review employment levels from time to time. They pointed out
that in any event, FAWU had no members employed by De Bears The unions
remaned adamant that Anglo furmnish an undertaking confirming that there would
be no enployment implicaions or changes to employment conditions podt-
merger.

With regard to NUM’s concerns, the parties contended that the Reserve Bank's
prior goprovd of the transaction dgnified that the potentid migration of funds
outside the country was not a major concern.

The Tribuna accepts the arguments of the merging paties with regard to public
interest issues. There are no employment concerns raised in the transaction under
condderdtion dnce it medy entals an increase in shareholding in De Beers,
leaving the actuad operationd ructure unchanged. Consegquently no employess in
the De Beers group will be afected. For the unions to expect Anglo to provide
undertekings in respect of employment conditions podt-merger is not judifiable,
gven that there is no evidence tha the merger will have any impact on employees
of the Anglo Group or the dructure of the group. It is furthermore illogicd and
impractical to expect employers to offer undertakings with regard to maintaining
employment levels into the digant future, egpecidly having regard to the dynamic
and voldile nature of the rdevant indudries Furthermore, the Tribund does not
se how the indant transaction could be impugned merdy on the bass of
possble hypotheticd future job losses in unrdaed indudries It agrees with the
assertions of the merging paties tha any future notified merger transaction thet
entalled job losses in these rdevant sectors would fdl under the scrutiny of the
competition authorities, in accordance with the normal course of events.



41. The merging parties dso contended that the effect of the deigting of De Beers on
the South African economy was not a public interest issue as envisaged in section
12A(3)(@) of the Act. ** These latter issues fall in any event to be considered by
the securities and sector regulators, who have dreedy approved this transaction.
The Tribund endorses the view that these consderations do not fdl within the
purview of the competition authorities.

Conclusion

The Tribund therefore endorses the Commisson’'s view that this merger will not result in
the substantid lessening or prevention of competition in any market.

18 May 2001
D.H.Lewis Date

Concurring: N. Manoim, M Holden

1 The relevant section, section 12A(3) states that” When deter mining whether a merger can or cannot be
justified on public interest grounds, the Competition Commission or the Competition Tribunal must
consider the effect that the merger will have on— (a) a particular industrial sector or region;..."”



