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COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: 42/CR/Jul10

018440
In the matter between:
| The Competition Commission Applicant
and
Martinair Cargo, A Division of Martinair Holland N.V. Respondent
Panel : | T Madima (Presiding Member)

| Vatodia (Tribunal Member)
A Roskam (Tribunal Member)

Heard on : 26 Ma_rch 2014

Decided on 26 March 2014

Order

The Tribunal hereby confirms the order as agreed to and proposed by the
Competition Commission and the respondent, annexed hereto marked “A”.

26 March 2014
Presiding Member Date
T Madima :

Concurring: A Roskam and | Valodia



Referral of Complaint by Commission
Date: <0 January 2014

To: the Registrar of the Competition Tribunal, and:

(Name of respondent and [if applicable] other participants :)
MARTINAIR CARGO, A DIVISION OF MARTINAIR HOLLAND N.V

Concerning:

{Complaint name and Commiission file numi:}er:)

THE COMPETITION COMMISSION OF SOUTH AFRICA ;CASE
NODOOEMAro 15 . om

From:.the Competition Commission

The Competition Commission alleges that the Respondent confra-
vened the provisions of the Competition Act, section 410} i}
by engaging m the following prohibited conduct:

e Ry

The Complaint concermns the éliegec‘i chntre antion of dection 4(1
-{h) of the.Competition Act B9 of 1998, by MartinAir Cargo, a divigipn
MartinAir Holand NV, -




Referral of Complaint by Commission
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This referral is to proceed as a consent proceeding.

]: This referral is to proceed as a contested proceeding. Attached is

" an affidavit setting out the grounds of this complaint, and a
statement of the material facts and the points of law relevant to it,
as required by Competition Tribunal Rule 15(2).

Name and Title of person authnrise& to sign on behalf of
the Competition Commission:
Wendy Mkwananzi:Chief Legal Caunsel

Authorised Signaturel

This fore is prescribed by the Minlster of Yrade and Industry In terms of section 27 {2} of the Competition Act 1998 {Act No. 85 of 1688).




IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA
HELD IN JOHANNESBURG

CT Case No: 42/CR/ U0
CC Case No: 2006Mard240

in the matier batween:

THE COMPETITION COMMISSION. - . Applicant
and
MARTINAIR CARGO, A DIVISION OF MARTINAIR Respondent

HOLLAND N.v,

© e

THE COMPETITION COMMISSION Applicant
and’ .
BRITISH AMIRWAYS PLC - ~ First Respondent
- SOUTH AFRICAN AIRWAYS {PROPRIETARY) LIMITED Second Respondent
AR FRANCE CARGO - KLM CARGO Third Respondent
ALITALIA CARGO - Fourth Respondent
CARGOLUX INTERNATIONAL 8.4 _ Fifth Respondent
BINGAPORE AIRLINES Sixth Respondent
MARTINAIR CARGO Seventh Respondert

LUFTHANSA CARGO AG Eighth Respondent

SETTLEMENT ACREEMENT BETWEEN THE COMPETITION COMMISSION | AN
MARTINAIR CARGO, A DIVISION OF MARTINAIR HOLLAND N.V. IN TERMS OF SECTION
480 OF THE COMPETITION ACT NO. 28 OF 1003 {AS AMENDED)

S
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The Commission and Martinar hershy sgree thal ihe application be made o the Tribunal o have Wi

Agreemant confirmed as a conesnt order as provided for i ferms of secfion S8{1Kb} as read with

sacton 490 of the Compeiition Ac,

1. Definitions

1.1, Ferihe purposes of this agreement the following definitions should apply:

AN

142

1.1.3.

1.1.5

1.1.8.

1410,

“Agresment means the Agf%aamerzt set oul hersin, duly slioned by the

Commissioner and Marlingir,

“Commission” means he Competiion Commission of South Alrica, a stafuiory -
body established in s of section 19 of the Competiion Aot with it principal
place of business at 1% Fioor, Mulays Bullding {Block C), the DT campus,

- 77 Meintiles Street, Sunnyside, Pretorla, Gauteng.

“Commissioney” maans . the Compe’ziiim Cormissioner of South Africa, the
Chief Exscutive Offficer of the Commission appointed by the Minister of Trade
and industy in terms of secfion 22 of the Compatition Act.

“Competition Act” means the Compsfition: Act, No. 88 of 1888, as amended.

“Complaint' means the complaint against the Respondents inlated by the
Comemisslonar on 27 March 2006 in terms of secion 493 of the Competition Act
ander cese numbsr 20008Marg213,

"Days” means calandar days.

“Martinai’ means Martinaglr Moftand NV, & company duly regisiered and
meorporated under s laws of the Netherlands, with s orincipal place of
business at Piet Guifonardweg, 17 1117 ES Schipol, Amsterdarm,

“Farties” meens collectively the Commission and Martirszir,
"Republic® msans the Repubiic of Scuth Africa.

‘Respondents” means, collect vely, British Alrways ple, South Afvican A’rwayé
Propriefary Lim¥ed, A France Cargo, KLM Cargo, Alitafia Cargo, Cargok: tx
Internatiorsl 8.4, Singapore Airines, Martinair Carge and Lufthansa Cargo ﬁu
being the First to Eighth respondents as cited In the Complsint,



.11, “South African proceedings” means the competiion law proceadings i Bouth

© Africa, under and in tarms of the, Cortpatition Act, in relation i e 2 Coammlaing,

L1LAZ “Trdbensl mezans the Compotifion Tribunal of Scuth Africs, a staluiory body
astzblished Inismms of seclion 25 of the Compstitlon Aot

2 The Complaing

2.1, On 27 Marcb 2008, the Commiesioner initfated the Complaint agamsf Martinair and sevarat
othier firms in cespect of an alleged contravention of ssction 4{1HhM) of the Compstition Act,
relating (o 8 component of prices {namaly fus surcharges) in the intermational merket for air
freight and / or cargn services, including services into and from the Rapublic,

2.2, The compiaint was referred to the Tribunal for adiudication on 27 July 2010, -Affer the
referral of the compiaing to the T;"Ibma{, Mariinglr and the Commission entered into
ssettiemeni nedotiations which havs ammmaiad in thix Agrecment.

3. Commission’s Findings
%1, Upon complstion of its investigation info the complaint, the Commission found that -
3.1.1, Martinalr sngagad in discussions and exchanged and confimed infarmation by

way of telephone calis and / or emails with s carrtiseiitars. Thege discussions
and-exchanges occurred hetween Marsh 2002 anc February 2008,

312 The discussions and information exchanges ocourred betwesn various air ﬁargﬁ
carders, who are alsc membars of the international Alr Transport Association
(IETA", and refaied o fusl surcharges (a componant of the price charged by
aach of them for air carga services).

213 The Commission concluded thet Martinair in part referred to the discussions
and infurmation exchanges with other air cargo carrlers in consideration of fus!
surcharge rates of at any rate Martnair did not act independenily in setling its
fuel surchargs rates.

2.1.4, The above conduct constfirned a confravention of seclion AH1HDIY of the
Competition Act

4, Admission of Liabiliity

4.1, tor the purposes of thess procesdings, Martingir admits that it representatives, iogother
with other air cargo cardars, fixed the fual surcharge {a componant of the price charged by

each of them for air cargo sesvices) lavied on certain roufes in contravention of section




5.

ANbYY of he Competiiion Act, Tha conduct occurred during the pericd Mareh 2002 o
Fabruary 20048,

Agreement consaming Tuture conduct

52

53,

Martinalr hes co-operated fully with ths Commission In s irvesiigation of the matter an{{
undertakes o make af reasonable efforis {o co-operats with the Commission tnr-
prasacution of the other Respandenis in the Complaint Beforral, This co-operation mudms
witheut Umitstion, the provision of e idence, documentary and oral, periaining o the
contraventions deleflad by the Agresment and the pmv*smn of witnessaes in ta&ify o this
sonduct in procesdings befors the Tribunal.

Martinalr underiakes to refrain fom engaging In the conduct that is the sublact of the
Complaint and which may constikse a centravention of section 401)bYE of fhe Compatition

. At

it Is recorded that Marinalr initiated s own competition compliance programme in 2008 and
sincg it merger with KLM Cargo in 2011, gariicipates in the Alr France Carge / KLM, Camc
coraplience programme. This compliance program was submiited to and approved by the
Tribuna! | in 'he At i"—“raraae Cargo-KLM Cargo sefffement order under case no. 42/CRAUL O
Ag such, Marinair hag alresady rmtsa'ieé a compellion jaw compliance program, will
corporate governanoe, designed fo ensure that is employses and directors are informed of
and comply with their abligations  under competifion  law and the provisions of the
Compeliion Act and ars sontinuelly monifored in thefr complignce with such abiiga.ﬁong,

Administrative Penalty

8.1.

g2

In lmms of saction 58( i){a}iii;} of the wmpﬁ‘mm Act read with sactions 531}z, 58(2) and
(3) of the Compstifion Act, and In owder o sefiie the matter, Martinalr agrees to pay an
administrative penalty in the amount of USDY 532 517.38 at the prevaiing exchangs rate on
the date of paymant of the banalty.

The above amount dogs nat excerd 10% of Martinair's annuad tur nover in, infe or from the
Republic during the 2009 financig yREr

Mastinair will pay the amount set out In paragraph 6.1 zbove 1o the Commission within 30
Days from the date of confirmation of fhis Agreament by the Tribunal.

The said amount wil be paid info the Commission’s bank aveount, The Commission’s
banking detalis are as folows:

Bank: ABSA Bank
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N THE COMPETITION TRIBUNAL OF SQUTH AFRICA
HELD M JOHANNESBURG

CT Case Mo 42/CRJUTO
CC Case No: 2008Mard34g

in the mattsr batwaen:

THE COMPETITION COMMISSION Applicant
and

MARTINAIR CARGO, A DIVISION oF MARTHAR | ‘Respondant
HOLLAND NV, ‘ . " |
ne: e

THE COMPETITION COMMISSION Applicant
and
BRITISH AIRWAYS PLS .. . First Respondent
- S0OUTH AF RICAN AIRWAYS {(PROPRIETARY) LIMITED o Second Respondent
AR FRANCE CARGO - KL CARGO : : Third Respondent
ALITALIA CARSO Fourth Respondent
CARGOLUMN INTERNATIONAL S.A, ‘ Fifth Respondent
BINGAPORE AIRLINES  Sixth Respondent
MARTINAIR CARGO , ' Seventh Respondent
LUFTHANSA CARGO AG ' : ‘Eighth Respondent

SETTLEMENT AGREEMENT BETWEEN THE COMPETITION  COMMISSION | AR
MARTINAIR CARGO, A DIVISION OF MARTINAIR HOLLAND N.V. IN TERMS OF SECTION
480 QF THE COMPETITION ACT NO. 88 OF 1998 (AS AMENDED)

Y~
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The Comission and Martingir herely agrec thal the application be made o the Tribunaf 1o have his

Agregment conflrmad

&% @ consent order as provided for in ferms of secfion 88/1¥b) as read wi

section 480 of the Competition el

1. Befinkions

—
el

For the purpesas of this agresment e Tolowing definitions should appiv:

1.1,

145,

.13

1.1.5,

“Agreemrent’ means e Agrsermeni set out herein, duly signed by the

Commissioner and Marinair,

"Conunfgsion” means the Competiion Commission of South Africa, a statutory
body established Iy ferms of saction 19 of the Competition Act with fts principal
place of business at 1% Flioor, Mulayve Building {Block €}, the DT campus,
77 Meingies Street, Sunnyside, Pretoria, Gauteng.

‘Commigsioner” means the Competiion Commissioner of South Africa, the
Chisf Executive Offfcer of the Comimission appointed by the Minister of Trade
and Indusiry in terms of section 22 of the Com pesiion At

“Competition Act” means the Gompetition Act, No. 88 of 1998, a3 amendead,

‘Complaingt means the compladnt against the Respondsris inftigtad by the
Comimissioner on 27 March 2006 in terms of section 498 of the Competition Act
under case number 2008Ma2215,

“Days’ means celendar davs.

“Martinal” wmeans Marinair Helland M.V, a company duly regisiered and
incorporated under the lews of the Metherdands, with #ts principal placa of
businass at Piet Guilonardweg, 17 1117 EE Schipol, Amstsidan,

“FPartfies” means cofiectively the Comvnission and Marinair.
“Republic® means the Repudlic of South Ajrica,

"Respondanis” means, coliectively, British Alrwavs ple, South Aftican Afrways
Proprietary Limited, Alr Crance Cargo, KLM Cargo, Alialia Carge, Cargoluy
rfemnetional 8.A., Singapore Alrfines, Martinair Cargo and Lufthansa Cargn AG,
being the First to Fighth respondents as cifed in the Cam plaint,




p

4,

3

-
ey
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“Souih Afrfcan procesdings” mesns the sompetition w procaedings in South

Africa, under and in tefms of the Com petifion Act, i relation to the Complaint,

1.1.12. "Fribunal” means the Comgetiion Tribunal of South Africa, 2 statutory body

established in tertns of section 28 of the Compatiton Act,

The Complaing

2.7,

Qn 27 March 2008, the Commissioner injlisted e Complaint ggpainst Marinalr and sevaral
other firms In respect of an alleged contravertion of section 44 :i{b_}{i} of ihe Competition Act,
releting to a component of prices {namely fuel surchargss) In the Internationat merkat for air
fraight and / or cargo services, nciuding services into and from the Republic. '

The complaint was referred to the Tribunal for adjudicstion on 27 July 2010, -Afier fhe
referral of the complaint o the Trivural, Maeriinair end the Commission eered info

setilement negotiations which have culminated in this Agraement.

Commmission’s Findings

31

4.1,

Upon completion of s investigation into the complaing, the Commission found that -

314, Marlinalr engagsd in discussions and exchanged and confirmed information hy
way of telephons calis and / or emails with H compelitors. These discussione

- and exchanges ocourred befween March 2002 and Fabruary 20086.

3120 The discussions and infermation exchanges cocurred belwsen various air Cargo
carmiers, who are also members of the Intecnational Air Transport Association

((MATA"), and melated to fugf surcharges {a component of the price charged by
eatch of them for air carge ssrvices),

31,3, The Commission conduded that Martinair in part referred fo the discussions
and information axchanges with other air cargo catriers in congideration of fuel
surcharge rates or at any rate Martinair ¢id not st ihdependently in seling its

fuel surchargs rales.

314 The above conduct constituted 2 contravention of section 4£1)bXH of the
Compatiion Act,

Admission of Liability

For the purposes of thess proceedings, Martinalr admés that fis representaiives, together
with other alr cargo carriers, fixed the fuel surcharge (a2 component of the price charged by

each of them for air cargo senvices) fevied on certain roufes in contravention of sectlon




en

5.1,

52

=
W)

8.1,

62

6.3,

4

A1)} of the Campetifion Act, The conduct acourred during the perfod March 2002 io
February 2008,

Agraement concerning future conduct

Marfinair has co-operated Tully with the Commission in iis investigation of e matter ang
underiakes to make all reaschable offorfs io CG;GQEFEB{E with the Commission in the
prosecution of the aiher Respandenis in the Cemplaint Referral. This co-operation ncludes,
witheut limitation, the provision of avidence, documentary end oral, peraining fo the
sonfraventions detziled iy the Agraemeant and s provision of witnesses o tesiify o this

conduct in procesdings befors tha Tribunal.

Martinair ondertekes to rafrain from engzging in the conduct that s the subjsct of fhe
Complaint and which may consiilute a contravention of sgolion 4(1HDYD) of the Compéﬂtim‘s
Adt,

Itis recosded that Martinalr initizted ¥ own compatiion compliance programme in 2009 and
since its mergser with KLM Cargo in 2011, participates I the Air France Cargo / KLM Cargo
compliance programme. This compllance program was submitted fo and approved by the
Tribural in the Alr France Cargo-KLM Cargo seifiement order under case no. 42CRAUL1O.
As such, Martinair has already initiated a competiion law compliance program, with
comerate govarmanoe, designed 10 ensure that Ifs smployess and directors are informed of
and comply whh thelr obligations under competfiicn law and the provisions of the
Competition Act and are continually monifored in their compliance with such chiigations,

Administrative Penaliy

I larme of section 58(1)a)i) of the Compstition Act raad with sections 59(1){a3, 59(2) and
(3} of the Compstition Act, and in order to softls the matter, Martinair agress to pay an

administrative penalty I e amount of USD$§ B33 817.38 st e prevaillng exchangs rate on

tha date of payment of the penafty.

The abovs amount does nof sxceed 10% of Martinair's apnual turnover in, info or from the
Republic during the 2009 financial year,

Martinair wif pay the amount set out in paragraph £.1 above to the Commission within 20
Days from the date of confirmation of thig Agresment by the Triliunal,

The sald amount will be paid indo e Commission's bank account. Tha Commission's
banking details are as follows:

3&:}3}:: ABSA Bank
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Full andg Final Sediloment

T

oot

e Setioment Agreemsol, upon confirrmation s 2 conser?t ardear by the Tripunal. is emerad rin In
full and Hnal selifernent and concludes off procesdings between the Commissgon amd Mardingir

relating fo any aﬁ@s;;ed wontiaventions by Martinelr of the C it

Hon Act thal sre e sufiad of the

Cormmissions brees slhgetichi under caze number ZO08MrZ TR and e refansl b tha Tritunal unde:

Case nuriher 42
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