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Competition Tribunal dismisses Cape attorney’s complaint
Today the Competition Tribunal dismissed a referral brought by Johan Venter, a Cape Town based attorney, in which he asked the Tribunal to declare the anti-touting rule of the Cape Law Society to be anti-competitive. The Tribunal found that Venter had not presented sufficient evidence to support his arguments against the anti-touting rule. However the Tribunal cautioned that its judgment neither immunised the anti-touting rule nor prevented any potential future challenges against this rule or professional rules like it. 
The judgment follows a Tribunal hearing which came about as a result of a case initially launched in the Western Cape High Court. The Law Society of the Cape of Good Hope had instituted disciplinary proceedings in the Western Cape High Court against Venter alleging that he was guilty of touting, conduct which is regarded as unprofessional in the rules of the Cape Law Society. The Cape Law Society alleged that Venter had purchased 3rd party instructions from a Ms Lindveldt, an unqualified person, and then paid her for referrals of claimants’ Road Accident Fund claims to Venter. Ms Lindveldt allegedly did this by directly soliciting instructions from victims of motor vehicle accidents. 

In his defence, Johan Venter argued that the anti-touting rule contravened the Competition Act and so he could not be found guilty of contravening an illegal rule. Guided by the provisions of the Competition Act, the Western Cape High Court referred the anti-touting rule to the Competition Tribunal for the Tribunal to determine if the rule was indeed anti-competitive. What followed was a Tribunal hearing in which the Tribunal heard testimony from Venter and the Cape Law Society. The Tribunal also requested submissions from the Law Society of South Africa (LSSA) – the law society’s umbrella body – and the Competition Commission which had previously considered an application to exempt the professional rules of the LSSA from the application of the Competition Act.

The Cape Law Society argued that the Competition Act did not apply to its rules as the Cape Law Society was a regulatory authority and so its rules had the character of public regulation. The Cape Law Society also argued, together with the LSSA, that the provisions in the Competition Act which prohibited restrictive agreements amongst competitors did not apply in this case.
The Tribunal, having considered the Cape Law Society’s and the LSSA’s arguments as well as the Commission’s submissions, concluded that the rules certainly fell within the ambit of the Competition Act, despite the fact that they also constituted public regulation. The Tribunal found that a 2000 amendment to the Competition Act as well as the current wording of the Act made it clear that the drafters of the law had intended to bring the attorneys professional rules within its ambit. 

The Tribunal also found that although the Act did apply to the professional rules of law societies, Johan Venter presented insufficient evidence in this case to prove that the anti-touting rule amounted to a prohibited agreement amongst competitors which restrained competition. In its judgment the Tribunal said it was not obvious that the anti-touting rule imposed a restriction on competition. The ban on direct solicitation did not exhibit the intuitively obvious anticompetitive characteristic that a ban on advertising one’s services might have ... because in direct solicitation the consumer is informed of one service [whereas with advertising] consumers can make an informed choice about the offering and if possible compare it to others, whilst no less importantly, competitors can react. Without evidence on why the restriction on this particular form of marketing would have an anti-competitive effect on firms competing in the market for the provision of Road Accident Fund legal services, the Tribunal said, it was unable to make a finding on the anti-competitiveness or otherwise of the anti-touting rule.
The full judgment is available on the Tribunal’s website: www.comptrib.co.za.  
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