COMPETITION TRIBUNAL
REPURBLIC OF SOUTH_ AFRICA

Case No: 017053

In the matter between:

The Competition Commission _ Applicant

and

Vlaming (Pty) Lid Respondent

Panel: ' N Manoim (Presiding Member), Y Carrim
(Tribunal Member) and T Madima (Tribunal
Member)

- Heard on: - 18 July 2013
Decided on: 22 July 2013

| Order

The Tribunal hereby confirms the order as agreed to and proposed by the
Competition Commission and the respondent, annexed hereto marked “A”.
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iN THE COMPETITION TRIBUNAL OF SOUTH AFRICA
HELD IN PRETORIA

T Case Mo, o
L Case Mo, 28

Applicaiion for conflernation of o consent agresment

in the matter betwesn:

THE COMPETITION COMBISSION : fpplicant
- and B
V mvmmm {PTY} LT : _ | Respandent

CONSENT AGREEMEMT EE! TERMS OF SECTION 49D READ WITH SECTION

. SB(1}{a){H) AS READ WATH SECTION 58{1){b) OF THE COMPETITION ACT, 1288 (ACT

NO. B9 OF 1898), AS AMENDED, BETWEEN THE COMPETITION COMMISSION AND
VLAMING {PTY} LTD ("VLAMING™}, I REGARD TO CONTRAVENTIONS OF SECTION
A(1){BYI) OF THE COMPETITION ACT, 1898

PREAMBLE

WHEREAS the Compefition Commission is ampmred fo, mier affa, investigais al eged
confraventions of the Competition Act, 1988;

WHEREAS the Compefition Commission (s empcswared io, infer aifa', mmﬂuﬁe oonserd

WHEREAE the Compefiion Commisgion has invited fmas in the construction mduﬁg;y o
engage in aeiﬁema&t of contraventions of the Competition Act, 1888; '




WHEREAS Viaming {Pty) Lid has accepied this nwvitalion and has agreed v sellle in
aooordancs with the terms of the Invitation;

. NOW THEREFORE the Competition Commission and Viaming (Ply) Lid hereby agres that
application be made 1o the *Ccimpeﬁtizba Tribural—for—the—confimation of this consend
agreement as an order of the Compstiion Tribunal in terms of section 490 as read with
sections 58(1)(a)(1) and 58(1)(b) of the Competition Act, 1996, |

1.

Definitions

For the purposes of this c:énseni agresment the following definitions shall apply:
1.1 “Aet’ means the Campeﬁtian Ack, 1998 (Act Ho. 88 of 16068), as armended;
12, *CIDB" mesns the Céﬁﬁ%ﬁi&&éﬂ%ﬁﬁéﬁﬁé&e@éénﬁem Board;,

1.3, "SESB Regulstions™ refars fo the Construction inﬁus%ry Development Regulations,

2004 (as smended) (Govemment Notice Mo, 892 of 8 June 2004, published in

Governmernt Gazette No. 26427 of 8 June 2004);

1.4, *CLP* means the Commission's Corporste Lerlency Polloy (Govamment Nofice No,
828 of 23 May 2008, pumished in Govemment Gazetie No, 31064 of 23 Hay 2008);

1.5, “Commisslon” means the Competifion Commiseion of South Africa, a statutory
. body established in terms of section 19 of the Act, with its principsl place of business
at 1% Floor, Mulsye Building (Block ©), the dfl Campus, 77 Meinfjies Strest,

. Bunnyside, Pretoria, Gauleng: ' ' :

1.8, "Commissloner® means ths Commissioner of the Compeliion Comonission,
appointed in teims of section 22 of the Act;

T Com p!aﬁnts‘*fmeansfﬁm—mmgﬁaints—a‘rﬁtéated—ﬁ#&he—ﬁemmissﬁaner—a@‘!ﬁwe

~ Compefition Commission in erms of section 458 of the Act under case numbsrs
Z2000FebA279 and 20088ep484Y;




£
1.8, “Consent Agreement” means this agreement duly signed and concluded bebveen

the Commission and Viaming (Fty} Lid ("Viaming”);

... 1.8 Cover Price” means generally, a price that is provided h:.f‘ g firm that wishes {o win
a te;nfier"té é‘-ﬁrm tha‘t does not mhtade sn, in order that the fim that does not
wish to win the tender may submit & higher price; or alternatively a price that is
provider by & firm that doss not wish o win & tender to a fim that does wish to win
that tender in order that the Tirm that wishes fo win ihe tendsr may submit a lowear

priGE;,

1.10. *Invitation” means the Invitation to Firms i+ the Construction indusiry fo Engags In
Setilement of Contraventions of the Compelition Adt, a8 published on the websiie
of the Commission on 1 Febraary 2011; )

1.11. “Mon-prescribed prohibited practices’ refers to prohibited restrictive horizontal
proctices relating fo the colstruction Industry that are confemplated in sestion
411 of the Act and that are or-going o had not ceased thras years before the
complaints wers initiated, as contemplatad in section 67 of the Acf;

1.12. “Partles” means the Commissicn and Visming,

1.48 *Prescribed prohiblted practices” refers to prohiblied resiictive horizontal
practives relating io the consfrugtion industry thal are contemplated In section
A(1HE) of the Act and that cessed after 30 Movember 1988, but more than three
yeuars bafore the complaints wers infilated; '

114, “‘Reznondent” means Viseming,

145 “Battlamerd® refors to setlomeant in ferms of the bwitstion to finns i the
construction indushy to engage in saitiement of cantraventions of the Act and e

precadures detafied Merein;

1.48. *Sub-sectors of the construction Induslry” refers to the classes of consfruction
watk defined by Sohedule 3 of the CIDB Regulatons, subsihdsd by Sovernment
-~ p ';_ 3




Notice No. 8986 of 14 November 2008, published in Govemment Gazette No.
31603 of 14 Novernber 2008;

1.17. “Tribunal® means the Compefiion Tribunal of South Africa, a stzimtcrg body

 established In terms of section 26 of the At with fts principal place of business at

3% Floor, Mulayo buiiding (Biock C), the dfi Campue, 77 Msinfjies Shset,

Sunnyside, Preforia, Gauteng; and

1.18. “Vieming” means Viaming (Piy) Lid.

2. The Complsint

AR

2.2,

{n ‘%B Febmary 2&&9 th& G&mmtsswn mxﬁa&ad 8 c:ampiamf in f&n‘m$ of sec’aon

498{1} of the A Infa alleged profibited practices relafing fo collusive conduct inthe

gonsiruction of the stadiums for the 2010 FIFA Sooner Waorld Cup against Grinaker
LTA {the construciion eparating business unil of Aveng), Group Five Limited, Basil
Resd {Pty) Lid, WBHO Construction (Ply) Lid, Murray & Roberts Limited, Skefanuti
Stocks Limited, interbeton Abu Dhabi ov lic a;sd Bouygues Construction SA

in addition, on D1 &ptembar 2004, following the racaipt of spplications for immunity
in terms of the GLF’ the Commission initlated a complaint in terms of section 498(1)
of the Act into perticular prohibited praciices refating fo conduct In construstion
projects, by the firms Fsted below.-The complaint concerned alleged contraventions

* of sestion 4{(1)(b) of the Asl e ragards price fidng, market alivcation and collusive

tendesing. The nvestigetion was Infilsted sgainst the following fims: Grinsker-LTA,

 Aveng (Africa) Lid, Stefanuti Stocks Holdings Lid, Group Five Lid, Murray &

‘Rebarts,' Concor Lid, G. Liviero & Son &Lﬂfdéng {Piy) Lid, Gltricich Coestel Projends

(Piy) Lig, Hochief Construction AG, Dura Soletanche-Bachy {Ply) Lid, Nishimatsu
Construction Co Lid, Esorfranki Lid, VNA Piings CC, Rodic Geotechnics (Ply) Lid,
Digbor Lid, Gauteng Pilling {Pf:g}‘} Lid, Fairbrother Geotechninal GO, Geomechanics

santurea

5. The Invitation to Firms In the Construetion Industiy to Engage in Setlement of




i:ﬁntravéntiﬂ na of the Act

3.4 The Commission’s investigstion of the complaints, as well as savaral others of

the Commission's Investigations in the construction industry, lad the Commission

iy bekeve that there wes widespread eollusion -in-confravention of section
* a(1){o)i) of the Act i the construction industry.

32  Sascfion 4(1)b) provides-

4 Resirictive horizontal practices prohibited
(1) An soresment bebyesr, oF concerted practice by, fims, or 8 decision by
an assopiction of fims. is prohibfted i # is batwesn nerfies In g hortrordal

ralafionsiin angl i -
- -{a)- ¥ hag- the . gffact_of - substzniially. pmvsnfiagg, or lesaening,

“ eompatiion 1 @ mArket, uniess a pary to the agreement,” conceried
practice, or decision ¢an prove thaf any technological, sfifciency or
other pro-competitive gain resulfing from i am‘ws:ghs thatf effact; or

fb} it involves gny of the following restrclive horizontaf 1

5 directly or indirectly fixing a pumﬁa&a or seffing price or any
oiar brading condition;

(i) dividing markets by aliocating customers, supplfers,
faritaras, or spacific fypes of goods or servites: of

(7} poliusive fendening.”

practices)

3.3 The c:z}nueme mmduct eﬁgagaﬂ 16, i the conigxt of the Invitation and this
Cansernt Agreement was collusive tendering or “btd-ngg ing". Coliusive tendering
ivoives particulsr conduct by finns whereby as compstitors they woflude
ragarding 8 tender resulfing in the tendsr process being distorted. The bid prices
and the bid submissions by these competitors as wel as-ihe oulcome of e
tender process s not the yesult of competiion on the merits. *Cover pricing” in
this cortend awum whent conspiring firms agree that one or more of tham wilf
submit 2 bid that is not intended fo win the coniract. The agresment is reached in

stch a way that ameng the colluding firms, ore- firm wishes 10-win the fender and

the others agree o submil non-competitive bids with prices that would be tigher
than the bid of the designated wianer, or the prica will be 100 high o be
sccepted, of the bid contains speciel fesrns that are knowm (o be unaceeptable to
]

>/\
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a5

3.6

a7

the elient. Collusive tendering therefors applies fo agreemeds o concer
praclices which have as thelr object or effect the prewnfio. | i s
_ _ © Ssening
restriction and distortion of competition in South Afriea. 8
In-terrns of -aectian"z—aﬁhe Act, tworof-the key objecls of the Ad are to b,
the efficiency, adapiability and developmeni of the sconomy, and fo pro

‘consumers with competiive prices and product choicss, Section 217 of §

Constifution, 1096 calls for a procursment of tender syetem which s falr,
equitable, transparent, competitive and cost-effactive. '

in addition, the Commission is required i terms of seclion 21¢1) of the Adt, fnfer
giip, tv implemernt messures {0 increase market traﬂspamncy,- v Investinate and
svpluzie slisged conttaventions of Chapter 2 of the Ad, and fo negotisle and

condlude consant sgreements in terma of section 4803 for confirmation as an
‘Bidder of the Cormpettion Tribunal Ih feris of section S8(Ij(ET of e Asl ™~

Therefors, in the intersst of transparency, sficiency, disrupling cartels and

 incentivising compeliiive behaviour In the corstuction indusiy dnd a cost

sffective, comprehensive and speedy resolution of the investigations referred to
ahove, the Commission decided {o fast track these byestigations and their
resoiution by %rwiﬁng'ﬁms that wers irvolved In colusive tengaring in the form of
bid-rigging of projects in the construction induslry, to apply io engage In
setlement on the terme set out in the Invitation. '

On 1 Februsry 2011 the Commission issued & medla relaase about the Invitation
and pubfished same on ifs websiie. In the invitzfion, hersto ailached and
marked as Annexure A, the Commission offerad frma the opportunity fo saitle
aEiagé& confraventions of the Adt, fthey would

371 submit an applicetion in s of PART 2 of the éfwﬁaﬁan;

3.7.2 agree to pay an administrative pensily or pensliies determined by the

of the Inviistion: and

;

3.7.3 comply with the requirements of the Seltlement as set out in PART 4 and

Compiesion s enviseged I peragraph 100 dread with paragraphs jepg ———



PART 3 of the Invitation.

3.8 This agreement sets out the detalls of the nom-prescred prohibltad practices
only, which the respondent is liable to setife regard being had to the provisions of
. section §7(2) of the Act and the penally is calculated taking Into account only the-
said non-prescribed pronibited practices. - '

3.9  Applying firms were required to jnfer afia provide the Commission with truthful
and timely dieclosurs of formation and documents relating i the prohibited
practicas and to provide full and expeditious co-operafion to the Commission

conceming the prohiblied practices. |

310 An spplying firm could. request the Commission o consider ils a;;pElc:a‘imn in

ferms of the Invitstion as_an application_ for_a marker of as an application for

* gomunity underthe CLP. Firme could also apply Tor a-marker of for immunity
under the CLP bafore meking an applcation in terms of the invitation.

3.4 1 The deadiine ©© apply for g Satfflernent I terms of the Invitation was 12h00 on
Friday 15 Aprit 2011,

4. Applications by Viaming

:?;ff.*"sfiaming a;ﬁpﬁéafer ieﬁignggnd Settlement I terms of the Indliation. Vieming s g
construction sompany undertaking construction and development work in residential
townhouse market a5 wall as commercial constnuction projects.

4.2, Viaming applied on 14 April 2011 end disclosed seven (7) prohibited praclises. Two
(2} of these are prescrived pohitited practices and five (5) are non-prescribed
" prohibited praciices.

4.3, Out of the five {5) non-prescribed prohibited praclices, Viaming is first to apaly In
respact of three {3) non-prescribed probibited practices for Conditional Immunily in

sarrms of the CLP.

4.4. i vespect of the wo {2) {ie & loss 3) non-prescribed prohibited practices where
¥




Viaming is riot first fo apply, these non-prescrivsd prohibited practices are in the
General Buliding subsector. :

— .45 Furthermore, Viaming Is implicated in_one (1) non-prescribed prohibited pracice
which i did nof disclose. Viaming hes agreed to seitle it

4.8, The thres {3) prohibited practices or contraventions by Vieming of section 4(T){b)(i0
of tha Act which are the subject of this Consent Agraement are set out below.

&, Dlzclosed Prolocts

5,1, The Mithwood Village Residentis] Project {Tender no. NPKU3SEPBC)

" —t

Visming reactied separate agreemenis with Rainbow Consirustion, Giuricich Bros
Gonstruction ("Giusicich Bros") and Group Five, respectively, on or about August
2008, in respect of the Millwood Villege Resldential project, Inthat -~~~
% Viaming agreed o provide a cover price o Rainbow Construction to enable
~ Viaming to win the fender. Viaming and Rainbow Construction further agreed
o add on a losers fee which was golng fo be paid to Rainbow Cﬁﬁméﬁm
should Yiaming win the fonder.

% Viaming agreed to provide a cover prics to Guiricich Bros fo enable Viaming
o win the tender. o | '
« Viaming agresd with Group Five io add an Insers’ fee on thelr individual bid
" 'prices to be paid by elther of them who won the snder 1o the losers.
" The above conduct is coliualve tendering in contravention of section 4(1)(B)(T of the:
Act.

Bryanston. The cliend for the project was Finishing Touch Trading 55 (Piy) Lid and
ihe valise of the project was RB4 476 136.00. The tender wae awarded o Group Five

and the project was completed on 22 July 2007,

5.2 The Kicol Apartreents Prolect (Tender ne, BIT138)




Viaming reached an agresment with G Liviero & Son Building (G Liviere®), Stefanutti
Stocks Hofding Limited ("Stefaruitl’) and Gluricich Bros, on or ahout November 2008
I raspect of the. Nicol Apariments project, in that ‘sﬂammg agreed o give the above
o firma cover prices to enable Viaming {o win the fender. Fusther, G Liviero and
T T '_G!Qrt::ich Bms—raquested paymenﬁsvufﬁ‘iﬁﬁ 00000 -and REC-G00.00 mspectwefy

fmm V%am:nl io vover their costs of tendering for this project. This ponduct 8
coliusive tendering In contravention of eaction 4(1){(b)N) of the Act.

The project was for the construction of @ high-rise bullding comprising of 80
residential aperiments. The clisnt for this project wae Pracoated Metals. The fender
was awarded to Viaming end the project was completed on 3 Golober 2008,

8. Non-Disclosed Projects

Kempton CityMatt

Yiaming resched an agreameni with Gmnmch Bros on 17 Sapiembar 2008 In respact of
the Kempton City Mall project, in that Viaming agreed to give & cover price o Giuricich
Bros 8% Guiricich Bros was not intsrested in winning the lender. _ This conduct is
collusive tendering in contravention of section 4(13{b}{il} of the Acl.

The project was for the construclion of & naw complex comprising of fiafs and shops in
Kernpton Park. The client for the project was Gardislt Properties {Phy Lid, treding as
City Propecty (Ply} L. The fender was awarded io Trystar and the project was
eompleted on 31 July 2010 |

7. Admission
- Viaring admits that it enfered inte the sgreements detalled in paragrépﬁs 5% te 5.2 and

& shove With fts competitors in contravention of section 4{T(b)H} of the Act.

8 Co-cperation

i g0 far as the Commission ig aware, and in compliance with the requirements as set
out in the nvitation, Viaming:




8.1

82

8.3

8.4

f

has provided the Commission with fruthful and fimely disclosure, inchuding
information and documents in its possession or under its confrol, relating to the
syohibited practices;

hes provided fu i and expediious sa«aperatxan o the Commission concerning
the prohibied pracia@es

has provided a wiitten undertaking that it has immediately ceased to engage in,
and will not in the fulure engage in, any form of prohibited praclics;

has confirmed thet It has not destroyed, falsified or concealed iformation,
svidence and documents relating fo the prohiblied praciices;

8.3

“has comfired thet It Tés not misrepresented or made a wilful or negligent

mﬁﬁrepresemaﬁmn csncam%ng the matenat fas:is af any prohibited praciice or
ott'aarwrsa acted dishonesty. ’ '

9, Agresment Concerning Future Oonduet

.14

In compiiance with the requiremenis as set out in the Invitation, Viaming agress
and undertakes to provide the Commission with full and axpeditious co-operation
feom the time fhat this Consent Agreement is concluded untll the subsequent
proceadings in the Competition Tribunal or the Compeiiion Appes! Court are
completed. This includes, but s not imited to:

8.1.1 1o the exfent that it is in emsiem:e and has not yel tz&en provided,
prowdxng {fusti‘:ar} evidence, writen or otherwise, which Is In Hs
possession or undar is gonirol, concerhing the  coniraveniions
mniafned ir: this Consent Agreament; '

9,12 avaling s employees and former emploveas to tostify oe witnesses for
she Commission In any cases regarding the contraventions cortalined in
thig Consem Agresment,




¥

8.2 Viaming shall devsiop, implament and monifor 2 competiion law compliance
programime ncorperating corporate governance designed to ensure thet s
smplovess, manggement, directors and agents do nol engage in fulure
contravantions of the At In particutar, such compliance programme will include
mechanisms for the monitoring and detection of any contravention of the Aot

8.3 Viaming shell submit & copy of such compliance programme to the Commission
within B0 daye of the date of confirmation of ihe Consent Agreement as an order
by the Competition Tribunal,

9.4 Viaming shaf choulate o shtemant summarising the confends of this Sonsent
Agrsament o all managsment and operetional staff smploved at Viaming within
B0 days from the.data of confinmation of this Consent Agreerment by the Tribunsl.- i

8.5 Viaming will not in the fulure engage in any form of prohibited conduet and will not '
engage in sollusive tendering which will distort the suicore of tender processes
but underfakes henceforth to engage in compatitive bidding.

10, Administrative Penally

10.1. Heving regard io dhe provisions of sections S8(1)(a)(#) as read with sections

- BO(1a), 59(2) and 59(3) of the Act, and as envisaged in paragraph 10.2 read with

peregraphs 19-28 of the Invitation, Viziming sccepts that % is Hable to pay an
administrative penalty {“pensiy").

10.2. Acoording fo the %rwétatwﬂ the leval of thsa penalty Is to be set on the basis of a
parcentage of the annual tumover of \!Eamirsg in the relevant suhsenim in the -
Hepublic and s exports from the Repubkc for the hancial year pre;catfmg the date

of the Invitstion.

. 0.3, The projects in respect of which Viaming has been found-o have contravened the
Act, fall under the Geﬁerai Buiding subsactor,




P

10.4. Accordingly, Viaming is lisble for and has agreed o pay an administrative penally
in the surn of R 3 421 862 (Three Milllon Four Hundred and Twenty One Thousand
Six Hundred and Sixty Two Rand) which penalty s caloulated 11 accordance with
the Inviiation, 7 '

14, Torms of payment

144, Viaming shalf pay the amount set out above In paragraph 104 &o the Comnission
within 30 days from the date of confirmation of this Consent Agréement as an order
ofthe Tribunal,

1.2, This payment shall be made into the Commission's bank acoount, detalls of whish

gre as follows:
Bank name: Abss Bank o
Branch name:; Pradorig

Account holder:  Com patfiictn Commission Fees Account
Acoourt number. 40850778578

Account fyne; Current Ascount

Brach Cods: 323 348

11,3, The penally will be paid over by the Commission o the National Revenue Fund in
ascoordanne with section 58{(4) of the Act

12.Full and Fins! Setflermnent

This agreement is enfered mta in full an& fiﬁai saﬁieméﬂt of the specific conduct listed in
paragraphs 5.1-5.2 and 8.1 of this Consent Agreement and, upon confirmation &s an




order by the Tribunal, concludes all proceedings between the Commission and Viaming
in respect of this conguct oniy. o

- . \ y
Dated and signed aty Q"6 natl W‘”’e onthed \_day of _,_ﬁf’?\i’?;ﬁww 2013,

For Vigming

T WIS

[FILL IN NAME AND POSITION OF PERSON THAT 15 SIGNING]

—————

ll"%"‘.: C‘-""iiuk‘[r-tcj V\QIL\"‘I\:'J\IE’\‘{ s . é&\ﬁ'i \“'\’?sl"")( S+

Datod and signed at ' oh "thé "_g_{day af

Bhan ?éarh*bumth

Commissionsy




