COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: 43/CR/Jun11

in the matter between:

The Competition Commission Applicant
and

Moorreeburgse Koringboere (Pty) Ltd Respondent
Panel : N Manoim (Presiding Member), Y Carrim (Tribunal

Member), and A Wessels (Tribunal Member)

Heard on : 07 September 2011
Decidedon : 07 September 2011
Order

The Tribunal hereby confirms the order as agreed to and proposed by the
Competition Commission and the respondent, annexed hereto marked “A”.
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Pregiding Member
N Manoim

Concurring: Y Carrim and A Wessels
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Annexuees A’

N THE COMPETITION TRIBUNAL OF SOUTH AFRICA

HELD IN PRETORIA

CT Case No.

CC-Case No. 2008Mar4349
(nithe matter belween!
THE CONMPETITION, CoOMMISSION Applicant
dnd
WOORREESBURGSE KORINGBOERE (PTY) LIMITED 14t Respondent
In ret N
THE GOMPETITION COMIMISSION. Applicant;
and
AFGRI OPERATIONS LIMITED 1% Respondent
SENWES LIMITED 2 Respondent
NWIK LIBITED ‘3‘“ Respondent
OVK-OPERATIONS LIMITED 48 Respondent

SUIDWES AGRIGULTURE (PTY) LIMITEDR
VRYSTAAT KOOPERASIE BEPERK.
OVERBERG AGRI BEDRYWE (PTY) LIMITED
DIEHUMANSDORPSE KOOPERASIE BEPERK
SENTRAALSUID CO-OPERATIVE. CIMITED
GWIK LINITED

5" Regpondshit:
6" Réspondent:
7" Respondent.
8" Respondent:

g% Respondent
40P Respohdent’

KAAP AGRI BEDRYF LIMITED 1% Respondent:
MGK BEDRYFSMAATSKAPPY (PTY) LIMITED 2% Respondent.
TUINROETE AGR! BEPERK 13" Respondent:
MOORREESBURGSE:. KORINGBOERE (PT‘{) LIMITEERY 14™ Resporident.
TWIKLANDBOU BEPERK 15" Réspondent
NTK LIMPOPG AGRIC. BEPERK 16" Respondent’
GRAN SILO INDUSTRY {PTY) LTD: 17* Respondent

CONSENT: AGREEMENT 1N TERWS OF SECTION 49D READ WiTH SECTiC)N

58{1)(a)(ii) and 58(1)(8):OF THE COMPETITION ACT, 1998 (ACT NO. 89-OF 1998), AS

AMENDED, BETWEEN THE COMPETITION CORMMISSION (“THE COMMISSION") AND

MOORREESRURGSE. KORINGBOERE (PTY): LIMITED (“MKE?), IN RESPECT OF AN

f“%{%esg cjommvem:a& OF SECTIGN 4(1)(bj(i) OF THE COMPETITION ACT, 1998
£ A T.’ll
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The Commission and MKB hereby agree thiat application be made to the Tribunal for the
confirnation of this Consent Agreément iny terims of section 58 (1)(a}(ii) as read with section
58(1)(b) of the Competition Act, 1998 (Act No. 89 of 1998), as amended, on {he terms setl
out below:

1. Definitions
For the purposes of this Consent Agreement the following definitions shall apply:
1.1 “Aict mieans the Competition Act, 1996:(Att No. 88 of 1998), as amended;

1.2 "Cornmission” méans the Competition. Comimission of Seuth Afficd, a
staiutory body established in terms of section 19 of the: Act; with: its
priricipal plage of business at 1* Figor, Mulayo Building {Block C), the dti
Campus,.?? Memt'j_leerttee’;, Slnnyside; Pretoria, Gauteng,

1.3. “Céiimissionsl’ theans the Comimissioner of the Commission, appointed:
iy terms of section 22 of the Act;

1.4. "Gomplaint means the complaint urder case nurber 2009Mar4349.
initiated, by the Comimigsioner i fetitis of section 498 of the Act, including
4 complaint cencerned with -allegations of price fixing in ferms of section
A0 of the Act inifiated on 47 March 2009 as. well as an expanded.
iitiation ofy'25. May 2010 after the. decision. was made o inciude all the
members and shareholdérs of the Grain Silo Industry;

15, «Consent Agreement” means this agreement duly signed and’coricluded
between the Commission and MKB;

1.6 iarain SHe Industry” mean$ Grain Silo. Indusfry (Pty), Lid, a private
company duly incorporated in accordance with the company Taws of the
Republic: of South Aftica, baving its registered offices at Lynwood.
Corporate Paik, Alkahtranfetraat; Lyhwood Karier, Pretoria; Gauteng
Province. The GSI represents: its members i public forums whergin
matters related fo the storage and, trading of grain and oilseeds are
discussed and provides specialist reseafch sefvices that mémbers may
reéguest onran ad-hod hasis. The GSI represents its constifuent members in
intefactions with the Agricutfural Products: Division. of the Johanngsbuirg
Stock Exchange (the “APD” previously “SSAFEX.
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7. “WKB" means Moorreesburgse Koringboe‘re (Ply) Lirtitéd, a compdriy’
registerad and intorporated in accordance with the laws of the Republic. of
Soiith-Africa. with registration number 1999/007729/07 and with its
registered office and main place of business at corner of fzin and Long
Street, Moorreesburg, 7310;

1.8. “Parties” means the Commission and MKB;

1.9 “Respo‘n&enf” means for purposes of this agreement MKB;

1.10. “Respondents” means Respondents one (1) to seventeen (1'?‘) desciibed
ahove!

.41, “Safex” wmeans fthé South Affican Futures Exchange: which was

established to provide majkel participarts with a price. determination
rechanism, and a prigé risk managererit facility through which they san
manage thelr expostre to adverse price movements in the underlyirig

commodity.
1.42. “Tribunal” means the Gompetition Tribunal of South Africa, 3 statutory

body established il terms of section 26.of the Act, with ifs principal place of
businéss at 3° Floor, Mulayo: Buiiding (Blotk Ty the dti Campus, 77
Meintjiés Street, Sunnyside; Pretoria, Gauteng.

2. The Complaint and Complaint Investigation
2.1. On: 17 March 2008 the Commissioner-initiated a cain‘plain_t‘ against Afgr

Operations Limited (‘Afgi’), Senwes. Limited (‘Senwies”), Neord-Wes.
Kodperasie Limned;v("NWK’f_)-,_ OVK Operations Limited (‘OVK'), Suidwes
(Ply) Lirvited (*Suidwes”), Vrystaaise Kooperasie Lirvited ('VKB") and the
Grain Sflo Wndustry ('GSI) for afleged.-contravention of section 4(1)(b)() of
thie Act,

2.2. The investigation revealed that the storage rate’is agreed to and assented
to riot-only by the enfities-against whoim the original coriplaifits initiation
was made, but by all membeis and. shareholders of GSL In the

circumstances, ot 25 May 2010 the Commissioner expanded the

investigation to réfer fo all seventeen (17) respondenis.
6) -y



2.3

2.3.1

24.

24.1.

242

24.3.

The Commission conducted its investigation and concluded that:

the respondents and GSI have conftravened. section 4(1){b)(i} of the
Act. The essence of the conduet complained of is that the
respondents and GS/ have confravened section 4(1)(b)(D). of fhe Act,
in that they fix the prices. of the dally stdrage tariff for the:storage of
grain. This is done foi-application throughout:the Republie: The first
to sixteenth respondents-are all former cooperafives who. bwn graif,
storage silos and provide other agricultural services and are
competitors in the farket for grain storage:.

The Commission foiind that:

Notwithstanding the fact that. they are. competitors, fiie first. to

sixteenth respondshis are all shareholders, or miériibers of the GSF.

Althoughs the GSI 1§ & private company, it -amounts e ar industry

agsociation for members of the.grain storage in_(j:u's,fr:y. SAFEX placed

theonus Yor the determination of the storage rate on tie GSFori the

basis that it had the hetesgary kitwledge and inderstanding of the
coists irvolized in providing storage. Untit 2008, SAFEX. requested the

standardised tarifffrom the GSlorranannual basis. In 2008, asis set
out below, the-GSI dedlined fo provide fhe standdrdised stoige tariff
to SAFEX any lofiger o account. of the Cemmission’s contentions
that. it and its members were’ contravening section 4(1)(B(i): of the

Act.

it 'was the GS/'s technical commiittee: that was responsible for fixing
the daily storage tariff on behalf of the GSI and ifs: members, In
response: to requests from SAFEX, the GS/ consulted its
shareholders. The sharetoldets: stibimitted individual proposals as to
the appropriate sforage rate to. GSI. These rafes: were colldfed and
evaliatéd by the G8/'s technigal comniittee, the piermbers of which
are from competing silo comparies. The technical commiitee then
decided on a rate-and this was then submitied to- SAFEX on behsif of
G8! afd its shareholders.

The essence.of the conduct coriplained of is that fhe daily storage
tariff proposed by GS/ i agreed to- and assented to by all of the
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2.4.4.

235

3.1,

344,

3-"; '23

3.1.3.

3.2,

respondents. Given that the first to sixteenth réspondents are all
competitors in the provision of storage services, the joint
determination of the daily storage rate amounts to prohibited. price
fixing in that it quite simply. amounts fo an dgreement between firms
in a horizontal re'iatianship for the direct fixing, of stordde prices.

The: mannér in which the: SAFEX storage tariff is defermined is, in the
Commission's view, restriclive of competition, [n addition fo agreeing
to the. SAFEX rate, the respondehts exchangéd detailed cost
information I addition, thie storage tarifi determiined for SAFEX
purposes has besan used to determine storage fees. in respect of
sales transacfions in the physical market: This amourit fo collusion.

The Comnission took a decision to refer te'the Tribunal its complaint that
is-desciibed abova..

Sfatement of condtict by MKB

MKB: adivits. that as a. member of the GSI, it was asked on three

occasions for inpuf regarding the standardised daily: wheat storage tariff
which were to berecommended fo SAFEX, namely:

vig e-mail during February 2003;

whier, as-& mémber of G8l, it aitended a BST Technical Committee
mesting on 10 May 2007 at which the standardised daily wheat
storage tariff which were 16 be feconiviehdéd to -SAFEX was
discussed; ‘

via e-mail in June 2007 when it was requested o indicate if its
sysfems:could accommodate:% cent taiiffs.

MKB-thetefore participated, to the aforesdid limited extént, i agreeing on
the standardised daily wheat storage- tariffs ‘which were. recommended to
SAFEX. As it had (and siill hasy no other opfion in the rmarket
circumstances, it diso used the SAFEX dally wheat storage tariffs in
respect of transactions in the physical market.



3.3.

4.1.

432.

4.3

4:4.

4_.5:.‘

Although IMKB atted bona fides, it aceepts that ifs aféresaid conduct fnay
be perceived as constituting a contravention of section 4(1){b){(i) of the Act;

Administrative Penalty

Having regard to the- provisions of sections 58(1)(a(iif). as read with
sections  59(1)(a), 59(2) and 59(3) of ihe Act, MKB accepts that a
contravention of section 4(1){b)}iy may lead to the imposition of an
administrative penaly where the Tribunal deeiris it appropriate.

MKB Will thereforé pay an administrative penalty in the amount of
R159-364.60.

This amount constitufes 4%, (fdur pet. cent). of the total wheat ddlly storage-
tariff sflo turnover for the 2009 financial year;

MKB Wwill pay: the ameunt set out in. paragraph 4.2 above fo the

Coimmission upen the date of confirmation of this. Gonseit Agreement by
the Tribunal.

This paymenit shall e made- into the Commission’s bank account; details
of which gre as follows;

Bank name:- Absa Bank.

Branch narrie: Preforia

Atcount holder:  Gompetition Colinigsion Fees Account
Account nambar: 4050778576

Accotint fype: Current Account

Branch Code: 323 345

The: payraent will be paid over by the: Comimission to the National Revenue
Furid in accordaricd with sectich 59(4) of the Act.



5.1.

541

5.2

5.3.

5.3.1.

532

53.3,

534,

5.4,

Agreernent Concerning Future Conduct:

MKB agrees to fully cooperate with the Comimission in felation to.the
prosécution of the complaint referral. Without limiting the generality of the
foregoing, MKB specifically agrees to:

Testify in the complaint referral (if any) in respect of glleged
contravertions covered by this Consent Agreefient; afid

To the extent that it is. in existence, provide evidence, written or
otherwise, which is in its possession or ur}d_er its confrol, conterning
the alleged contraventions contained in this Consent Agreemént,

MK agrees fhat it will in futute refraili front thé provision of contraciual
andertakings that-hiive the potential to constitute contraventions of secticr
A(T){(bY of the Act:

MKE shall develop, implement and mohitor & compefition taw comipliance
programme ineorporating corporate goveinance desighed o ensure that its
employées, management, directors and agents:do not engage fn future
contraventions of the Competition Act. In particular, MKB shiaill:

draft and implement a ocohmipelifion policy and compliance
programme;

provide iraining on competition law compliance ori-iasues particularly
relevant to MKB-and its employees.and officials: ‘ ‘

provide frainifig: on competition law compliance-to all persons andfor
officials employed by MKB in managerial and markeling eapacities
after the confirmation of this Consent Agreeinant by the Tribunail,

update the compefition policy and training annually to ensure MKE's

continued compliance with the Ack

MKB shall submit a copy of such compliance programime to the
Commission within 60 days of the, daté of confirmation of the Consent
Agreefrient by the Tribuial.



8. Fult and Final Setilement:

This dgréement, upon confirmation as an order by the Tribunal, is entered into in
fult'and final séternent and concludes all proceedings between the Commiission
and MKB té!a;{ing_ fo ahy alleged contravention by the Respondents of the Act
that is the sdbject of the Comwnission’s investigation under case no
2009Mar4349, '

Dated arid signed at {\/]ﬁﬁf%éi&fﬁ on th‘e.-Z‘f%ay of jiu,\a 2014.
)

For MKB

Chiel Exetutive Officer

Datéd aiid signed at f LJ%M on the 2 Sday of 2011.




