COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: 43/CR/Junti

In the matter between:

The Competition Commission : Applicant
‘ and
NTK Limpopo Agric Beperk . | Respondent
Panel : A Wessels (Presiding Member), M Mokuena (Tribunal
Member), and A Ndoni (Tribunal Member)
Heard on : 08 November 2011
Decided on 09 November 2011
Order

The Tribunal hereby confirms the order as agreed to and proposed by the
Competition Commission and the respondent, annexed hereto marked “A”.

Ptesiding Member
A Wessels

Concurring: M Mokuena and A Ndoni
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CC Case No 2009Mar4349
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In the' matter beiween

THE cowaﬂnow commss on oo Applicant

and L : “
A . S o " | I
NTK LIMPORO AGRIC BEPERK; - 18" Respondent
nN'g'“~‘%Wﬁ% lqﬁ.
in re. . ! : 10
ECEIVED BY: ’_MEL_“_ Vo
THE comparmom comm:ssm? Ap lrcant
T I A o] S———
and ' VM . ‘
AFGRi OPERATIONS LlMITED _ 5t Respundent
SENWES LIMITED . . - 2™ Respondent
NWK LIMITED. © . 3" Respondent
OVK OPERATIONS UMITED e 4™ Respondent
SUIDWES (PTY) LIMITED . "~ 5" Respondent
VRYSTAAT KOOPERASIE BEPERK 6" Respondent
OVERBERG AGRI{PTY} LIMITED 7" Respondent
DIE HUMANSDORPSE KOGPERASIE BEPERK 8™ Respondent
SENTRAAL-SUID KOQPERAS!E BEPERK : g™ Respondent
GWK LIMITED . 10™ Respondent
KAAP'AGRI BEDRYF LIMITED : 114" Respondent
- MGK BEDRYFSMAATSKAPPY(PTY) LIMGITED 12" Respondent
TUINROETE AGRI'BEPERK 13" Respondent
MOREESBURGSE KORINGBOERE (EDMS) BEPERK 14™ Respondent
TWK LANDBOU BEPERK ‘ 15" Respondent
NTK LIMPOPO AGRIC BEPERK ' 13“’ Respondent

THE GRAIN SILO INDUSTRY (PTY) LIMITED 17 Respondent

CONSENT AGREEMENT IN TERMS OF SECTION 48D READ WITH SECTION
58(1)(a){iii) and 58(1)(b) OF THE COMPETITION ACT, 1998 (ACT NO. 89 OF 1998), AS
AMENDED, BETWEEN THE COMPETITION COMMISSION (“THE COMMISSION”) AND
NTK LIMPOPO AGRIC BEPERK (“NTK"), IN RESPECT OF AN ALLEGED,
CONTRAVENTION OF SECTION 4(1)b)(i) OF THE COMPETITION ACT, 1998 (“THE
ACT). w
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The Commission and NTK hereby agree that applwa’ﬁon be made io the Tnbunal for the
confirmation of this Consent Agreemeni in terms of section 58 (1)(3)015) as read with section
58(1)(b) of the Competition Act, 1993 (Act No. 89 of 1998) as amended on the terms set
ottt below. : ' '

1. D-e%iﬁis;ions -
For the: purposes of thxs Consent Agreemenf the foHoWihig' déﬂﬁiiibhs‘ éhéﬁ’apply:

1.%. i‘ ‘Act" r:neans the Competltson Act, 1998 (Act No. 89 of ?998) as amended

‘ means Ethe Competltson Commsssnon of South Afnca a
statuto}ry bo y_‘l siablished in terms of section- 19" of the Act, with its
prmmpal place of bus;ness at 1% Floor, Mulayo Bwldmg {Biock C}, the dii
‘Campus ?7 Memtpes Street, Sunnyside, Pretoria, Gauteng,

1.3,

'Comm:sssoneﬂ means the Commissioner of the Commasston appointed
L in terms of sachon 29 of he Act;

i

1.,4."' S "Comp!amf‘ means the compiamt under case number 2009Mard349
. o inmated by the. Commissioner in terms of section 498 of the Act, including
" @, complaint concerned with allegations of price fixing in terms’ of sectton

‘4(1}(13)(:) of the Act initiated on 17 March 2009 as well as an expanded
: 'mmaison on 25 May 2010 after the decision was made to mciude ali the
- members and shareholders of the Grain Silo Industry; -

15700 .‘-f ' “Consent Agreement” means this ag(eemeni duty signad and concluded
petween the Commission and NTK; :

“Grain Silo Industry {(Pty) Lid" is éﬁprivate company duly incorporated in
‘accordance wm the company laws of the Republic of South Africa, havsng
- +its regasiered ofﬂces al  Lynwood Coz’porate Park, Alkantrant
‘ N Street Lynwood Manm Pretoria, Gauleng. The GSi  represents  ils
P miembers in pUblic forums wherein matters related to the storage and

',tradmg of grain and ollseeds are discussed and provides speczahst

~ research services that members may request on an ad hot basis. The GSI

:represents its comstituent members in interactions wﬂh the Agricuftural
Products Division of the Johannesburg Siock Exchange {the "APD"
previously "SAFEX")




mpopc Agric’ Beperk a 'c:oﬁ'*s'péhy regisfei'ed and

1.7.
ance with the ans of the Republic cf SouthnAfnca
thh {eg| n umber 1980!(308381.@6 and w:th 1ts regzstered
1.8
1.9
1.10.
1.11: :“"SAFEX" mearis the South African F(itures Ex&:':han'gé “which ‘was
- ;estabnshed fo provxde market participants wrih a pnce determmatrcn'
mechanesm and a price risk management facility through which, they can
. manage ihe:r exposure to adverse price movements in the underiymg
commudlty '
1.2 l'_! _ Tnbunaf means the Competition Tribunal of South Afnca a statutory
' body @stabhshed in terms of section 26 of the Act, Wlth |ts prrncipal place of
ibusmess at 39 Floor, I\/iu{ayo building (Biock C),- the dti Cam;::us 77
.;Memtjies Strest, Sunnyside, Pretoria, Gauieng ' '
2 " The (f)oxfab’laintand Complaint Investigation
21 ~"On17 March 2009 the Commissioner initiated a complaint against Afgri
‘ Operatnons Limited (“Afgri"), Senwes Limiled {"Senwes") Naord-Wes
Kooperasae Limifed (“NWK”) OVK Operattons Limited ("OVK*‘) Suldwes
(Pty} Limited ("Suidwes"), Vrystaatse Kooperasse Lim:ted {“VKB") and the
‘Grain Silo Industry ("GSI") regarding, infer alia, aleged price fixing in
" respect of the detetmination of grain storage !aﬂffs in contravenimn of
'secuon 4(1)(b)i) of the Act d
2.2 ‘ The mvestngatmn revealecé that the storage rate is agreed to and assented

. to not only by the entmes against whom the original comp%a:nts nmtxataon _
was made, but by all members and shareholders of the GS/. ln the'
;crrcumstances on 25 May 2010 ihe Comm:ssroner expanded the'
"nvestagatlon and subsequently amended its lmtlahon statement on 1 ‘ :

v . 2011 to include all seventeen (17) respondents. -
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2.3

231

respondents are ail former cooperatwes who own gram storaga silos

and pmvide other agricuffural serv;ces aﬁd are competttors in the |

marke-t for gra:n storage.

24 © The Commishion found that:

ndmg the ‘fact that they are compet:tors the fsrst to

2.4.1

saxteenih respondenfs are all shareholders or members of the GSI.
A ihough ihe G5 is a pnvate company, it amounts to an 1ndustry'
socta’tim for members of the grain storage mdus’cry SAFEX placed
the onus for the determination of the storage rate on the GSf on the

basss that iI had the necessary knowledge and understandmg of the

s_tandardased tariff from the GS! on an’annual basis. In 2008, as zs‘ set

" out below, the GSI declined to provide the standardised storage t{ariff

) to SAFEX any longer on account of the Commission’s contentions

that it and its members were contravenirig section 4(1)(b)(i) of the
Act.

2.4.2. ' : it was the GS/’s technical committee that was fesponsible for fixing
| - the da%ly étorage tariff on behalf of the G5/ and ifs members for
purpose of r@commendlng a daﬂy sforage rate to SAFEX for use in
respect of SAFEX traded contracts. In response to requests from
SAFEX, the GSI consulted its shareholders. The shareholders
- -submitted individual proposals as {o the appropnate storage rate to
" GSI These rates were collated and evaiuated by the GSls
- .techmcai committee, the members of which are from compe’tmg silo
s companies. The technical commitiee then decided on a rate and this
\n'r;as then submitted to SAFEX on behalf of GSI 'a'nd its ‘shareholdefs.

243 The essence of the conduct complained of ‘is that the dally storage
'  tariff proposed by GSI was agreed 1o and sssented to .by‘ali of

.. costs mveived in providing s&orage Until 2008, SAFEX requested a
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2.5.

3.

4.

a1

42 .
43,

.'4.4:
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. Dn to agreelng
-8 _FEX rafe the respondents exchanged detalled cost

0

The Co, mrssro took a decnsron o refer to the Tr:buna! its comptamt that
is descrsbed above ‘ ‘

Statement of conduct by NTK

NTK admits thai it parhmpated as a member of the GSI in Ehe ftxmg of the
dally gratn storage tariff recommended io SAFEX in contraventlon of
sectmn 4(1)(b)() of the Act as descnbed above.

Admini‘strati&e Penalty

Having regard to the provisions .of sections” 58(1)a)(ii) ds read with
séotions 59(1)(a), 59(2) and 59(3) of the Acf, NTK atcepts that a

cont‘r,a\.f'en,_tion of section 4(1(b)i) may lead fo the imposiiion' of an.

administrative penalty where the Tribunal deems it appropriate.

" The parties have agreed that NTK will pay an'administrative’ penalty in the
amourt of R 189 854.66. |

Thas amouni constitutes 4% (four per cent) of the total grain s:lo storage
.turnover for the 2009 financial year,

NTK wil!'pay the amount sel out in paragraph 4.2 atove to the
" Commission within 10 (ten) days of confirmation -of this '.Cbn_sem‘
Agreement by the Tribunal. ' '
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NTK agrees to fuliy cooperate with the Commrssron in- retation to the
prosecutaon of the complaint referral. Wxthoui iimatmg the generaisty of the
foregomg NTK specifically agrees to:

Testsfy in the compialnt referrat {if any) in’ respect of al!eged
contraventions covered by this Consent Agreement and

To the extent that if is in existence, provxde evidence, written or
othenwise, which is in its possession or under its control coneermning

the alleged contraventions contained in this Gonsern Agreement.

NTK agreeé that it will In future refrain from the p'ro‘visicm‘: of contractual
undértakings that have the potential to constitute contraventions of section

4(1)b) of the Adt.

NTK shall continue with developing . imp%eméhting and: menitoring its
competition law compliance programme  incorporating . corporate

governance designed to ensure that is em.pioyees,‘ ménage?r!en}t, -direcfto%‘s

and.agents do not engage In future contraventions of the Competition Ag
In particular, NTK shalk: ' P
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5.3.1. continue  to jjg‘_np%emem a competition policy “and compliance
' programme; ' L
53.2. continue io pmwde training on competxtton law compitance on issues

partncu arly releVant to NTK and |ts employees and 'ﬁ' ctals

LERET

533 update the cornzpetlt:on policy and training annuaﬂy g er confsrma’uoﬁ
of this Con
ensure

ent Order and continue to do 0 on an annual basis to

s z:ontmued compiiance with the Act

54, NTK shau subm[t a copy of ifts compliance pmgramme to the Commissmn

within 60 days of the date of confirmation of the Consent Agreement by
the Tribunal. * & -

6. Full and Final Séttzé én“ti

, .. This agreement, uponf conftrmat:oa as an order by the Trfbunal is entered into in
' full and final setileament and conciudes all proceedmgs between the Commission
4 and NTK relatmg {o. any alleged contravention by the Respondents of the' Act,
! namely the ﬁxmg of the daily gram sflo storage tariff that is the subject of the

Commission’s investigation under case no. 2009 MAR4349.

Dated and signed at M&PI;M;) £ e on the QO‘Jay_of &“ﬂfﬁ“é’g& 2011.
For NTK

A K g

Chief Executwe Offlcer

Vm on the Sdayof ﬁw%'\/ -2011.

Com p}ét&o‘n Commissioner

Aapussos



