COMPETITION TRIBUNAL OF SOUTH AFRICA

Case Né: 01 8457’

In the matterbetween

CARTONS AND LABELS BUSINESS

OF NAMPAK PRODUCTS LIMITED | Primary Target Firm

- .. Prof F Tregenna (Tribunal Member) .

‘Heardon -2 July 2014

Order Issued on - 9 July 2014
Reasons issued on : 6 August 2014

'Reasons for Decision

Approval

[11 - Onog July 2014, The Competition Tribunal (“Tribunal’) conditionally approved
the acquisition by Bucket Full (Pty) Ltd for all the issued shares in Cartons

and Labels Business.

" . Ms A'Ndoni (Tribunal Member) -~ it



[2] - The r_easons f:or: approving the proposed transaction foliow hereunder.
Parties to the transaction

[3] The primary acquiring firm is Bucket Full (Pty) Ltd (“Bucket Full"), a wholly
owned subsidiary of CTP Limited ("CTP”). CTP is in turn a wholly owned
subsidiary of CAT Publishers and Printers Limited (“CAT Pub’lishers”) CAT
F’ubhshers is wholly owned by Caxton and CTP Publishers and Printers
leited (“CAT") .

[4] _:CAT is a publically traded company and listed on the Johannesburg _$ec_r.r_r'rtie_s
Exchange: (“JSE"'), it is solely controlied by - Mr Moolman 'thr'o"ug'h':'his

shareholdlngs in other companres It iS through these companles that M
"Moolman can vote a majonty at CAT and appomt or veto the appomtment of
the majonty of the drrectors at the firm. Mr Moolman therefore exercises sole

control over CAT. Major shareho!ders of CAT rnctude Caxton errted

.Pubhcal!y held (|nc|ud|ng dlrectors and management) Element Cne erlted
-and Allan Gray (F‘ty) Ltd.

(51 The pnmary target f irm is Cartons and Labels Busmess a dlwsron within
Nampak Products lested ("Nampak Products”). Nampak Products is a
_ publlcly traded company wh:ch is . Ilsted on the JSE ' Nampak Products is a

75:,;-i§}wholly owned subsrdrary of Nampak errte_d. (. Nampak") which is the parent e

company of the Nampak Group. The Cartons and Labels Business does not
dlrectly__ or .indirectly control any other firm. Major shareholders of Narnpak
inclu:é_e; A_Il.an Gray Investment Council,. Public Investment Commission,
_Fidelity International Limited, Sanlam Investment Management, Red Coral,
Biack Management Trust, Abax Investmenis, The Vanguard Group Inc.,

' Capltal Group Companies and Stanlib Asset Management.

Proposed Transaction

! Allan Gray Investment Council, Public Investment Commission, Fidelity International, Sanlam Investment
Management and Red Coral.




[3]

Bucket Fuli will acqurre the Cartons and Labels Busmess as a gomg concern
Post-merger the Cartons and Labels Busmess w:!l be solely controlled by
Bucket Full

Rationale

[71

';There has been a. general decline .in the.cartoons and labels mdustry in

: addrtron operatrons and pricing : pressures have further forced a number of

“industry - players :to’ consolldate their operations -or radically rationalise

iy operatlons The mergrng partles have also been affected by declmes in

(8}

bus;ness therefore electlng to consolidate their companies The CAT Group
vaews the Carton ancl Labels Busmess as complementary o' its current
The consoltdatlon W|Il also enable the CAT Group to leverage its expertlse
and expenence |n the paper and board market to achleve economres of scale

and thu_s realise effi _clencles within the Cartons and L_abele Business.

EThe ach|S|t|on |s also a cntrcal part of the CAT Groups dlvers:f catlon

b gstrategy from its. tradrttonal pnnted media busmess Thls W|ll ensure long-term

sustamabmty and growth for the CAT Group and th:s affords it an opportunlty

| to re-mvest the proceeds in other developments CAT mtends to mvest in the

busmesses

i)

Similarly for Cartons ‘and Labels Business, the industry is in a mature and

-declining market vulnerable ‘to:imports from low cost trading natrons Cartons

and -Labels Busmess requires -a broader lndustry consohdahon as the
business has been aiting for a number of years. Cartons and Labels business’
major customers are global multi-nationals. Numerous restructuring initiatives
have been implemented in the past but due to on-going demand, Nampak
Products has decided to dispose of this business to enable consolidation and

to create economies of scale required to remain globally competitive and




- sustainable. Nampak Products.is.also required to commit significant capital

. -into its future investments in Africa.: |

Relevant,'_ﬁ__arket and lmpact on Compstition

[10]

The CAT Group ‘is a publisher and printer of books, magazines and

- newspapers for itself and on behalf of third parties. It-is a commercial printer

-+ :and manufactures a'range of packaging products and labels. ('.:ATi Group’s

[11]

Mz - -
Sy ;:‘rimarkets The ﬂrst is in the market of manufactunng Ilthograph:c prlnted GFCs.

[13]

?fbusmess .activities - can. be_ d|V|ded |nto, pubhshlng, printing, dlstnbutlon
k -advertlsmg. lnk |mp0rtat|on and manufactunng. optical disk rephcaﬂon dlgltal
: -publlshlng, statlonery and packagzng and labels. Relevant for this transactlon- '
o are the followmg busuness actlwtles

General Foldlng Cartons ("GFCs”)
° Clgarette Cartons ' :

* Wet glue paper beer iabe]s

-Nampak manufactures a dlverse range. of metal giass paper and plastlc

GFCs are predomlnantly used in the Fast-Movmg Consumer Goods ("FMCG”)
sector by suppilers fo package a range of products such as food packaging,
detergents, baverages, confectionary and household products. The second is
in the market Of':gravure 'p'l"inte'd cigaretie cartons which are only-used in the
fob"a'ct;o' industry and the third is in the market of long-run gravure wet glue
paper beer labels,

The relevant geographic market is national with potential competition from
imports in the, (i) market of manufacturing lithographic printed GFCs, (ii) the




143

_represents a 34.1% accretion for CTP's market share. The market shares

market for gravure printed crgarette cartons and’ (m) the market. for wet glue

paper beer labels.

GFC market

The'5rnerged entity will have a market share of approximately 40.1%, this

‘indicate that the Cartons and Labels Busrness has lost a 14% market share in

the iast 5 years to competrtors other than CTP. ‘Other competltors in the
market include; Golden Era wh;ch has a market share of 36%, Shave &

' Commlssron is of the vrew that there are a number of smaller pIayers in the
j“market such as Propomt Masterpack and Magnum and an estlmated 10%

A distinction must - be ‘drawn " between multi-national ‘and large-national
 customers on the one hand and small and medium-sized customers on the

'other hand These are aII customers of the' mergzng pames Each of these

o ;natlonais usmg tenders for thelr regronal reqwrements WhICh attracts bids

i from! mtematronal supphers Thls results in these customers being able to play'“f o

[16]

: these supplrers agalnst one another They use lnternatlonal benchmarkrng

practrces |n order to negotrate Iower prices from the merglng partles Whilst
small ‘and ‘medium sized national firms indicate that there are sufficient
alternative suppliers;, w_hioh they. can switch to in the event of a price increase
by the merging parties. The Commission Is therefore of the view that the

merged entity is unlikely to unilaterally increase the prices of GFCs.

The co-ordinated effects are unlikely to facilitate or create co-ordination
amongst GFC suppliers as there is significant asymmetry between the market
shares and between the market shares of GFC competitors. CUStomers have

countervailing power which reduces the ability for suppliers to' co-ordinate

5




low and there are no regulatory bamers, ewdence suggests that small scale

entries are able to' grow their business and compete 'with'inc_u_mbe_n_t :ﬁr.ms.

New and second hand eqUipment' is also readily available. Unlike barriers to

entry at a-larger scale which is much h:gher and s:gnlf cant capital investment

is reqUIred

- Cigarette Carion market

(7

18]

[19]

._.The. mérged entity will haVe a market share of approximately 77.5%, CTP has
fa market share of 14, 3% and Nampak has a market share of - 63 2% The

:;market Thrs |s a h[ghly concentrated market W|th only 2 other competrtors .
namely, Rotopnnt which has a market share of 17 1% -and Golden Era which

has a market share of 5. 4% Desplte thls the Commlssron still consrders the

transactron unllkely to raise compatrt:on concems as the large customers of

_ the merging parhes have countervallmg power

legatlmate threat and is likely to constratn the merged entities. BAT SA is not

~ concerned about the proposed merger it has a long term supply agreement in

place until 2016 relating to the pricing and quality supply from the merged
entity. -

The Commission is also of the view that BAT SA has additional countervailing
power which includes; (i) BAT SA suppliers are required to provide a cost
br’eakdown, (iiy BAT SA manages _and negotiates the price of raw input
material which is supplied to the merging parties directly: with the raw material
suppliers, and (iii) BAT. SA indicated that it can procure cigarette oartons from

6



international suppliers. The Commission concluded that thé proposed

transaction is unlikely o result in unilateral effects.

Wet glue beer labels market

[20]

[21]

[22]

The merged entity will have a market share of approximately 63%, CTP has a
market share of 43% and Nampak has a market share of 19%. The proposed
transaction will result in CTP being the dominant compstitor in the market.
This market is also highly concentrated with only 2 other competitors, Spear
with a market share of [JJJJj and Topfer.?

SAB is also a significant customer to both the merging parties, accounting for
78% sales for CTP and 89% for Nampak. SAB .controls the market share
position of all the suppliers by deciding how much of their purchases to
allocate to each supplier. SAB imports 19% of its wet glue paper beer labels
and has indicated that it is constrained from importing more than 20% due to
BBBEE codes and the foreign exchange risk. SAB has raised a concern that
the proposed merger is likely to result in unilateral effect, however, the
Commission disagrees as SAB has sufficient alternative options for the supply

of wet glue paper beer labels and it also exercises countervailing power.

Spe.ar is the only other local SA suppliér of wet glue paper beer labels and
has excess capacity of approximately lll%. It has also indicating that it can
easily increase its total capamty in one of three ways flrstly, by mcreasung
their current shift from [ L S ' R

secondly by addlng a third flnlshlng line at — and thtrdiy by
investing in R T ' S

Spear also indicated that it can reallocate unused capacity that was originally
allocated to SAB to its other customers if demand from other customers
increases.

2 The Commission was unable to obtain Topfer’s sales figures and therefore unable to determines Topfer’s
market share,




23]

[24]

NBL is the only other common customer between the merged entrties lt has

raised no concerns as it can make use of alternative labelllng methods (self-

adheswe labels) and other wet giue paper beer label suppllers

According to the Commission SAB can switch some of its demand to imports

and Spear to discipline the merged entity in.the event of uncompetitive price

increases. The:Ccmmission concludes-that SAB appears to -have alternative'

OptlonS of wet glue beer label. s_uppl_y_ for its most popular beer brands. It is
also satisfied that the procurement : methods of . SAB show that it has
countervalhng power which is Irkely to. d|srupt any antl-competttlve behavrour
that may be caused by the merged ent|t|es The Comm|SS|on is of the view
that: co—ordlnated effects are. unhkely to dlSI'Upt asymmetry in _the market

shares of. the merged entrty and its suppliers. -

Public interest

[25]

:retrenchments are merger related the second is. the ‘actual number of the

Bl Employment rssues

| [26]

.The are a number of issues. relatlng to. employment the first is whether the

'many years the moratonum should be in place for The merglng pames called

the followmg W|tnesses to testlfy in thts regard Mr Morris and Mr Holden

_The_Cartons'and Labels Business has indicated that it intend:s retrenching
151 employees . imespective of the merger due to the current. declining
profitability. CTP submits that it would need to retrench 122 employees due to
poor financial performance of:the target firm, duplication:of employment
positions - resulting .from a consolidation: of manufacturing facilities and
investment in more_ efficient equipment. The merging parties claim these
retrenchments are not merger specific and are necessary in order to lower the
employee costs of the target firm in order to become globally competitive and

as efficient as its rivals.




f27]

(28]

- [29]

‘The! Comrmssnon us of the vnew that there |s suﬁ" c:ent ewdence fo support the

view that ali of the ciaimed non merger spemf‘ c retrenchments are |n fact asa

result of the merger In support of this view the Commission referred fo
inteinal’ documents reﬂectmg_ that the’ targe_t_company prepared_budgets for
retrenchments and e-meil 'corresponderioe:beivveen the merging parties at
negotiation sta'ge' 'shOWing:that the acquiring firm was not willing to proceed on
the basis of the high employment costs atthe target firm and ‘had planned to

'make 51gnn‘~ icant retrenchments

The Commission finds that th:e 115 merger specific retrenchments are

sighif'c'a'n't: e'nd are of :semi 'or""Unskilled' employees '*Thi's poses a problem as

term Thus the merger spemf‘ c retrenchments are substantlal and are of
concern. S

The“Co'mmission" also’ finds that the parfies' could -not provide evidence

f showmg that they would be ina worse competitwe position should they not

- E:iower their cost through retrenchments

~The CommiSSion w:a's:‘iir:\able to demonstrate that the retrenchments were

decided as the result of the merger.

Non-merger related retrenchments

[31]

The Commission.is of the view that only 66 employees should be non-merger
specific' retrenchments; it asserts that the number provided by the merging
parties of 88 employees- is incomect and -calculated . erroneously. The
Commission relies on documents received from the merging parties_to reach
the conclusion that any other retrenchments would be related to the merger. It
highlights that CTP went into the negotiations with Nampak knowing thet the

I merger . spemﬂc The ewdence produoed by the Commlsston such as emans }

~land: correspondence was riot suffi cient to prove that the retrenchments were



[32]

3]

[34]

o merger if approved

size of the busaness of the target firm . was not gomg to work and_

retrenchments would need to occur

According to the Commiss_i:on,' CTP would be compensated for the retrenched
employees. The merging .;parties dispute the allegations made by the
Commission. Nampak- indicated that the division had made substaritial Io's'ses
: .in};2.01'3 because of the weak -economy and.as: a :result;-o_ne -af the: initiatives
identified. by management in a decision reaehed:ing May/June 2013 -was

retrenchment. These retrenchments are not related to the proposed merger.

Mr Morns the group executlve at Nampak responsﬂole for a portfollo of thelr
divisions lndlcated that the 88 employee retrenchments were non-merger
specific and-a decnsnon was ‘taken. before dlscussmns of the merger took

place: . ..

After hearing numerous submissions from both parties the Tribunal was of the
view that.clause 3.2 of the condmons in annexure “A” should. be deleted which.

reads “Clause 3.1 excfudes the retrenchment of 66 Non-Manegement..
_ :Employees who would have been retrenched by the Cartons end Label

Buemess m'espect:ve of the Merger It was of the view that the heanng does
not. have ]UFISdtCtlon to: address non merger related retrenchments and the

--partles should rather address any retrenchments that wall result from the. ;

The Moratorium

Commission’s view .

[35]

The Commission is of the view that a 3 year moratorium should be imposed
on the conditions. They contend that a 2 year moratorium penod is academic,
in the sense that the time that it takes to implement the merger can be
significant and the retrenchments or the moratorium then for a period of 2
years becomes insignificant, it is not sufficiently long enough to protect the
employees.

10




e "'cleuse 4 4 of the cond:tlons Whlch stlpulates that "The mergmg pames have i

" The Commnssnon has also: :ndlcated that the 3- year penod should remam in

: place if the Tribunal regards- the: recommendatzon The Comm[ssmn has

indicated that the process that CTP has followéd in identifying the number of
employees that it intends to retrench as a result of this merger is not rational.
The Commission indicates that this raises concern as it isrunelear__\.:vhat the
impact on merger specific retrenchments may be once this merger has been
implemented. Therefore a 3 year moratorium is necessary and justifiable in
the circumstances. ' |

Merging parties view

[37]

‘Mr Holdén, theexecutive director of Caxton group, indicated - that any

- extension of that 2~year to 3-year penod creates risk for the contemplated

merger He |nd|cated that they \mli further not be able to affect the cost-
s avmgs or rataonal:satlon as qusckly as they would have Elked to.: He further

fo. submtt a report to the. Comm.'ss:on annually on the anmversary of the

 merger :mplementat.'on date. ThfS report must conﬁrm the ‘numbér of

'employees retrenched ‘as “a result of the merger The merging p_ames

proposed that clause 4.4 could be amended to include that when the rn'ergfed

~ entities engage in any section 188° process in terms of the Labour Relations

Act, they would inform the Commission.

* Employers may dismiss employees based on their operational requirement as defined in section 213 of the
Labour Relations Act.

I




[40]

e

The merglng parties referred to the CAC Waimarf and Massmarﬁ demsron

--where in decldlng the moratonum it was stated that one is: lnvolved in quite a

_complrcated balancrng exercise economically. On the one: hand there is a

clear consumer benefit to allowing these retrenchments to occur and you save

costs.” Those will be passed on in the form of .better pricing to customers,

_prompting consumer welfare. However on the other hand, there is a detriment
_to the interest of the employees. You are therefore faced with the challenge of

- _employees losing théirjobS-or-co’nSU'mers benefiting from price reductions.

CAC heid that lt zs a dlft" cult exercise but the ultimately onus Iles with the
Commnsszon who must be in a posmon to persuade the Tribunal that the

condmon that rt is proposrng |s necessary to address the public interest. There

E must thus be evrdence to support a more extensrve moratorium.

ln the Walman} decisson whlch eventually lmposed a 2 year moratonum there

- owas. no reason in the csrcumstances to go for a more extensive remedy. as

[42]

it Justlt‘ ed that 2-year preposai mter a!ra on the basis of stating that it would take -~

. _proposed by the trade. unrons and by the. Mlmster The merglng parties submit
'that the Tnbunal must follow a S|m|lar approach in thrs mstance The mergmg'

The rrierging | :part'ies also referred to the Metropolitan and Momentum®
demsuon where a 2 year moratonum was imposed. In that case the Tnbunal

..,t:he:s_e_ merging pa_rtle_s 3 years..to..reallse the synergies anyway.;Accordlng-_to

the merging parties what is of importance is the period that the merged parties
onI_d_‘tak__e in order to realise the synergies. The merging parties argue that
similar- to: the Momentum decision, 2 years is more than sufficient to

. accommodate the welfare.assessment in this scenario. This is not a question

of law but ultimately a question of economies and facts.

4 110/CAC/Junl1 and 11 1/CAC/Junl1
5 Ibid.at par 112-119 .
 41/LM/Tul10 and 58/CAC/DECOS
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[43} Aﬂer heanng and oonsldenng submlss;ons fmm bcth partles the Commission o

“has failed to. pro\rlde suft' c:ent ewdenca to support its. argument that the_

Tribunal must- u’npose a 3 year moratonum The Commission have been

unable to dlscharge the onus requ:red The mergmg parties have prowded

sufficient evidence to satlsfy the Tribunal that a 2 year moratorium wﬂ! be

sufficient even though thay are of the view that no moratorium is reqwred at
: all We will therefore accept the oomprcmlse of 2 years.

Conclusion

[44] ln l:ght of the above, l approve ‘the proposed transaction subject to the -

condltion that the: menged entlty shal! not retrench any employees for a period
of two years from the effecnve date asa resuit of tha proposed transactlon

6 August 2014

AR '
Dr T Madlma . DATE
Prof F Tregenna and Ms A Ndoni ccncumng

| Tnbunal Researcher' - Mo!eboheng Molekc and Derrick Bowles
Fpr the mer_g_lr_lg parties. Adv. Jerome Wllsun Bowman Gllﬁllan

For the Commission: Mr We_rner Rysbergen and Mr Hardin Ratshisusu
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