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ORDER & REASONSFOR THE TRIBUNAL'SDECISION

In this case the gpplicants have brought an application for interim relief
against the respondents in terms of section 59 of the Competition Act. At the
time the application was launched the Competition Commisson, in terms of
a procedure provided for in its rules, had not accepted the complaint. The
respondents have asked us to dismiss the gpplication on the bass that the
applicants have no standing to bring it.*

Background

The facts of this case are common cause. On the 11 October 1999, the

applicants filed a complaint with the Commission. On the 20 December
1999 the gpplicants filed their interim relief application with the Tribund.

On the 17" February 2000 the Commisson accepted the applicants
complaint. The respondents say that they only become awae of this

! Although the application currently before us to dismiss has been brought by the respondents we have of
for convenience referred to the applicants and respondents as they are in the interim relief application.



sometime in July 2000, when the Commission advised them in writing of the
date of acceptance.

At the date of this gpplication (15 November, 2000) the Commission has yet
to refer the complaint to the Tribund or to issue a notice of non- referrdl.

Discussion

The respondents case is this A person who brings an application for
interim relief must comply with section 59 of the Act, the section tha
authorizes these types of proceedings. The rdevant portion of section 59(1)
sates —

“ At any time, whether or not a hearing has commenced into an
alleged prohibited practice, a person referred to in section 44
may apply to the Competition Tribunal for an interim order in
respect of that alleged practice, and the Tribunal may grant
such an order if...”

It can be seen that the essentid requirement for standing in terms of section
59 is that the agpplicant must be “a person referred to in section 44°. Section
44 in turn Satesthat —

“A complaint against a prohibited practice by a firm may be
initiated by the Commissioner, or submitted to the Competition
Commission by any person in the prescribed manner.”

Reading the two sections together we can conclude that when section 59
gpeks of a person referred to in section 44 it means a person whose
complaint has been submitted to the Commission in the prescribed manner.
(Our emphasis)

Prescribed of course means prescribed by regulaion and the regulations in
guestion are the Rules of the Competition Commission.

Rule 2 (f) (ii) of the Competition Commisson's Rules defines a complaint

as“ a matter that has been submitted to the Commission in terms of section
44 and accepted by the Commission in terms of Rule 17.”



Rule 17 of the Rules goes on to give procedurd substance to the bifurcated
definition of complaint. Rule 17(1) spesks to the filing of the complaint
when it says

“ A person other than the Commissioner, by filing a completed
Form CC1, may submit a matter to the Commisson,

(@ if the matter concerns a practice that meets both of the
tests set out in Rule 16 (@) and (b);

(b) thesubmission is not frivolous; and

(¢) the Commissoner has not initiated or accepted a
complaint in respect of that practice.”

Rule 17(2) in turn provides for acceptance by the Commission.

“Upon recelving a submission in terms of sub-rule (1), the

Commission must elther-

(@ accept the submission as a complaint in terms of section
44; or

(b) notify the person who made the submission that the
Commission has rejected the submission as a complaint,
and provide a brief written explanation for that decision.

It is not disputed that the applicants complaint survives the first requirement
of Rule 17(1). A complant in the proper form was filed with the
Commission on 11 October 1999.

Nor is it disputed that Rule 17(2) had not been complied with a the time
interim relief was applied for in December 1999. The respondents argue that
this means that the requirements for a vaid complaint did not exist prior to
the launching of the gpplication and ergo the applicants have no standing to
bring this application. The applicants retort that the flaw in the respondents
argument is a “misplaced reliance upon the applicability of Rule 17(2)".

They argue that the statute does not require that a complaint be accepted in
order for an applicant to acquire locus standi to bring an interim relief
goplication, dl that is required is that the complaint must have been filed.

A lengthy debate ensued between the gpplicant and the sixth respondent as
to the correct interpretation of section 44. Its resolution depends on an



assessment of whether the Rules on acceptance are intra or ultra vires the
gatute. In brief the applicants argued that what section 44 contemplates with
the language of “submisson” is a unilaterd act by a complainant who lodges
or files the required form with the Commisson. The additional hurdle of
acceptance created by Rule 17(2), they argue exceeds the regulatory ambit
authorized by the section. According to the afidavit filed by the gpplicants
attorney,

“In the premises, and to the extent that Rule 17 purports to do
S0, it is ultra vires its empowering statute and therefore void. In
particular Rule 17 cannot be used to cut down or enlarge the
meaning of sections 44 or 59 of the Act. The Act does not
require that “ the complaint would have had to be accepted” by
the Competition Commission before the interim application
could be lodged.”

The sixth respondent contended with equd vigour that the regulation is intra
vires the section and that the use of the word “submisson” is itsef
suggestive of an acceptance process. Both parties relied on literd, textud
and contextud interpretations of the Act and Rules to support ther
interpretations as to whether the statute should be interpreted as authorizing
an ‘acceptance” or merdly a “lodgment”, scheme for the submisson of
complaints to the Tribund. Both dso clamed support for their respective
interpretations in the wording of the amendment to the present section 44,
contained in section 49B(2)(b) of the Competition Second Amendment Bill
(B 41B —2000).

This brings us to the essence of the difficulty we have with the applicants
argument in this matter. What the applicants are asking us to do is to ignore
the clear language of the Rule because the statute does not authorize it. That
this amounts to an argument that the Rule is ultra vires the datute is
something they skillfully avoided conceding in argument, athough they do
suggest this in ther answer as we indicated above in the quote from the
affidavit of ther attorney. The reason for this circumlocution is that the
applicants are perfectly aware that the Tribund as a creature of statute only
has those powers that the legidature seeks to confer uponit.

As the High Court has dtated in Minister of Public Works v Haffgee NO
1996 (3) SA 745 (A) at 751:




“Where a tribunal is a creature of statute with no inherent
powers (such as compensation court), it cannot by its own
ruling or decison confer a jurisdiction upon itself which it does
not in law possess.”

The Tribund’s functions are described in section 27 of the Act and the
nature of the relief it can grant is set out in section 60. Nether section
expresdy or by necessary implication confers such apower on the Tribund.

The power to declare rules of the Commission ultra vires is accordingly not
within our competence and no one has argued otherwise. Yet the implication
of the gpplicants argument is that we must ignore Rule 17(2) even if we
cannot set it asde. The legd effect of this approach amounts to the same as
finding them to be ultra vires. If an adminigrative Tribuna is given Rules it
must follow them. In the case of Mosaka and others v Eisden NO 1951 (4)

SA 504 (T)it was held that:

“It seems to me that there must be a special approach to a
problem such as this where the body concerned is a satutory
body. Once regulations have been framed as to the procedure
those regulations have the force of law. It may be that if the
regulations are not comprehensive, and a matter arises which
is not dealt with by the regulation the Council itself would have
the right to decide upon the procedure. But if there is a
regulation dealing with the matter the provisions of that
regulation must be carried out.”

In doing sO we are not usng the Rules to interpret the statute, which the
Courts have held one may not do.” Rather the statute mandates the use of
regulation to provide the procedure for the manner of submisson of
complaints. In any event we cannot treat the rules of the Commission as if
they were invdid. This is the prerogative of the High Court should it ever be
required to consider thisissue.

Accordingly we find that on an interpretation of the rules, acceptance by the
Commission is a prerequiste for a vaid complaint and that the gpplication
was launched prematurely.

2 See Hamilton Brown v Chief Registrar of Deeds 1968 (4) SA 735 and Moodley and Othersv Minister of
Education and Culture, House of Delegates, and Another 1989 (3) SA 221 (A)



Apat from the clear language of Rule 17(2), when read with the definition
of a complaint contained in Rule 2(f)(ii), the purpose of this Rule dso
supports the respondents  interpretation that acceptance must have taken
place a the time the application was launched.

A prospective complainant must come aong to the Commission and file a
complaint in Form CC1. This action does not confer the legal status of a
“complaint” on the filing until the Commisson has accepted it in terms of
Rule 17(2). The acceptance procedure is intended to serve as an initid
screening to see whether the submission meets the standard set out in Rules
16 and 17(2) viz.

Rule 16:
“ The Commissioner may initiate a complaint at any time, if-

(@ it concerns a matter that is within the jurisdiction of the
Act; and

(b) it concerns a matter that conditutes a permitted
complaint in terms of section 67.

Rule 17(2):

A person, other than the Commissioner, by filing a completed form
CC1, may submit a matter to the Commission, if

(@) the matter concerns a practice that meets both of the tests
set out in Rule 16(a) and (b);

(b) thesubmissionisnot frivolous; and

(o) the Commissioner has not initiated or accepted a complaint
in respect of that practice.”

If the complaint is accepted, the Commisson must proceed with its
investigation and decide whether to refer the matter to the Tribund or to
issue a notice of non-referral. The jurigtic difference between a non-referral,
a decison the Commission is entitled to make in terms of section 50(b) of
the Act’, and a non-acceptance in terms of Rule 17(2) is crucid. After a

3 Section 50 states “ After completing an investigation, the Competition Commission must —
(a) refer the matter to the Competition Tribunal if it determinesthat a
prohibited practice has been established ;or



“non-referrd” decison the complaint is kept aive, but the Commisson opts
out of its role as the referring party in favour of the complainant; after a
“non-acceptance” decision the complaint is dead and can only be resurrected
if the Pa’ty successfully reviews the Commisson’s decison in terms of Rule
17(3).

As the respondents have argued, the Rules require a complaint to be
accepted to clothe it with validity; this means acceptance must have taken
place before interim relief is gpplied for. To hold otherwise would lead to
the danger that the complaint is an inchoate juristic fact until acceptance. An
goplicant whose submisson dill awated acceptance by the Commission
could proceed and possbly obtain interim relief from the Tribuna only to
discover subsequently that the Commisson had refused to accept the
complaint thus nullifying it°> This makes the acceptance rule farcicd and
would introduce chaos and uncertainty into the proceedings. Logic dictates
that as long as acceptance of a complaint is a requirement for vdid
complaint, acceptance must take place before a vaid complaint can be sad
to exis.

For this reason we find that the gpplicants did not have locus standi to bring
thisinterim relief gpplication and the gpplication is dismissed.

COSTS

There are two cost issues to be decided in this matter. Firstly the costs of this
goplication to diamiss (the “dismissal gpplication”) and secondly the costs of
the application as whole (the “main gpplication”). The applicants have
argued that if they are unsuccessful we should only award costs againgt them
for the dismissal gpplication but that the costs of the main application should
be reserved until they have had an opportunity to renew these proceedings
and if they do these costs become costs in the cause.

The respondents argued that the norma rule of cost following result should
goply and if the gpplicants lose they should pay their costs for both the main

(& inany other case, issue anotice of non-referral to the complainant in the
prescribed form
* Rule 17(3) states “If the Commission has rejected a submission in terms of sub-rule (1) (a), (b) or (), the
person who made that submission may request, within 10 days after receiving a notice from the
Commission in terms of sub-rule (2)(b), areview of the Commission’ s decision by the Competition
Tribunal, subject toitsRules”.
® Subject of courseto areview to the Tribunal in terms of Rule 17(3).



gpplication and the dismissal gpplication. They argue that the onus is on the
gpplicants to meet the jurisdictional requirements of the statute and Rules
and having falen short they must bear the costs.

As an adminigrative Tribuna we are less congrained by the obligation to
aways award costs than a High Court. In addition we have a discretion as to
whether to award costs. This gpplication is an unusual one for a number of
reasons —

The regulations may wel be ultra vires but we do not have the
juridiction to decide this and since the expense of approaching
the High Court might wel exceed the cogs of filing a new
goplication the applicants understandably may not wish to
proceed to the High Court.

The act is being amended to change the nature of the complaint
regime’ The trangtiona provisons of the Bill make it
refrospective in relation to pending proceedings’.

The gpplicants in thar affidavit contended that in practice the
Commisson did not follow the acceptance procedure set out in
its rules. As evidence for this they reied on a letter from the
Commission dated 18 October 1999. This letter, dated some
time after the complant was lodged, does not expressy
dipulate that forma acceptance is a prerequisite to an
goplication for interim relief. Neverthdess its dlence on the
Issue of acceptance could have lead the gpplicants to reasonably
consrue that the Commisson did not regard this as a
prerequiste, more paticulaly as the letter draws the
goplicants  attention to interim relief as a remedy to be
considered by them.

The Commission has since accepted the complaint.

The objection is a “technicad” one in the manner understood in
the case law.? Nor has the initid failure to have the complaint
accepted prgudiced the respondents. The respondents

® The Bill revises section 44 with a new section 49(B)(2)(b). Although the language of submission of a
complaint is retained the ambit for regulation is considerably narrowed — the word prescribed now qualifies
theword “form” currently it qualifies “manner”. The new language suggests the legislature does not
contemplate acceptance as requirement for avalid complaint.

’ Section 23(5) of the amendment Bill.

8 InSirkhot v Parker 1929 1 PH F26 (C) the Court, after upholding an exception, did not grant costsin
favour of the successful defendant, but ordered that costs be costs in the cause as the exception was a
technical one and the defendant had not been emb arrassed in any way.
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complained that they are prgudiced by the falure of the
goplicants to have filed their reply despite considerable dday,
but that is another matter and even if the complaint had been
accepted before the man gpplication was launched this would
have had no bearing on the applicants aleged dilatoriness in
reply.

The requirement for acceptance seems to have escaped dl
parties not just the gpplicants who had they been derted earlier
might have corrected the defect before further costs were
incurred. °

For dl these reasons we believe that the interests of justice would not be
sarved by making a costs award in respect of the main application at this
sage and costs in this respect should be reserved™. Since this might
prgudice the respondents if a renewed application is not brought we have
decided to make the order in the following terms-

1. The respondents who were parties to the dismissa application (the
first, second, third, fourth, sixth, ninth, twefth, thirteenth and
fourteenth) are awarded costs of that application as follows-

) In the case of the sixth respondent the costs of one
attorney

(i) In the case of the other respondents the costs of
two representatives is authorised provided that the
fees of the additiond representative may not
exceed one haf of the first representative.

2. The costs of the main application are reserved to be determined at the
same time as the codts of the renewed interim relief gpplication are
determined provided that —

® Indeed the Respondents seemed |ess concerned about acceptance than about examining the complaint, as
evidenced from the Affidavit of Johan Niehaus, on behalf of the 14 Respondent, paragraph 59 where he
states “We would respectfully request the above Honourable Tribunal to permit the Respondents an
examination of the complaint in order to ensure that there are no allegations contained in the complaint
which will be taken into consideration by the Tribunal which are not already contained in this application
for interim relief under section 59”.

19 We have decided to reserve the costs as opposed to making them costs in the cause as there is always a
possibility that the renewed application takes a significantly different form to the present and in that case
we should allow afuture Tribunal to have a discretion over whether the costsincurred should follow the
cause.



Norman Manoim

n

The agpplicants file and serve the renewed
gpplication by no later than 31 January 2001; and

If they do not the respondents will be entitled to
approach the registrar to have this matter set down
to determine costs

If any respondent to the present main gpplication is
not cited as a respondent in the renewed
gpplication such respondent may aso approach the
registrar to have the matter set down to determine
its costs.

29 November 2000
Date

Concurring: S. Zilwa; P. Maponya



