cormpatitiontribunal

sawith africa

COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: CR294Feb18/SA045May18

In the matter between:

The Competition Commission Applicant
And

United Stations (Pty) Ltd Respondent
Panel : M Mazwai (Presiding Member)

A Ndoni (Tribunal Member)
F Tregenna (Tribunal Member)

Heard on : 16 May 2018
Addendum submitted on 15 June 2018
Decided on : 20 June 2018

Settlement Agreement

The Tribunal hereby confirms the settlement agreement as agreed to and
proposed by the Competition Commission and United Stations (Pty) Ltd annexed
marked “A” together with the addendum thereto, annexed marked “A1”.

/Wiﬂ &'W/Wﬁ/\ 20 June 2018

Presiding’Member Date
Ms Mondo Mazwai

Concurring: Ms Andiswa Ndom and Prof. Fiona Tregenna
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ES(T) eI} AKD BE(INB) OF THE COMPETITION ACT, NO. 89 OF 1888 (AS
AMERDED), BETWEER THE COMPETITION COMMISEION ARD URITED
BYATIONS (PTY} LTD N RESPECT-OF A CONTRAVERTION OF SECTHIRG
A{T b OF THE COMPETITIOR AGT, HO. 88 OF 1688

The Competition Commilssion and Unfied Stetlons (Pty) Lig hereby agree thet an
application be made fo the Gompetition Trbunal for the cahfirmetion of this Cansent
Agreerment as an order of the Tribunal in ferme of Seclion 48D es read wih Sections
58(1)(a)i) and 58(1)(b) of the Competiion Act, No. 89 of 1098, as amended, i
respect of contraventions of section 4(T)(b)() of the Act, on the terms set out below,

1. DEFIRITIONS

For the purposes of this wne@nt mgre@manf ih&% fwilcswsrm sieef‘ m hoﬁm sszhsau apmy
1.4 “Aetl means %!1&53 Gompetition Act, No, 88 of 1888, as an‘i&ndmf;

12 “Aocredifed Medis Agents” neans advertising agents endorsed by MGG

through Cotex and have providsd security o MCG. MGG holds securities for its
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1.7
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trerhers (redis ownere) on behalf of an socredited mediz agenoy,

“Bilack People” boars ihe seme masning as that set ouf In seclion 1 of the

Broad Based Black Economic Empowernment Aot 53 of 2003 ze samendad,

"Cennrniilzalon” mesis the Compeditlon Commiasion of South Africs, a ststulory
ody esteblished i terme of sectlon 19 of the Act, wiih it princlpal bisihoss
address al 1 Floor, Mulaye Building (Block C), the DT Campus, 77 Meindjise

Sdrest, Sunhyslde, Pretoria, Gauleng;

"Gommissioner” means the Commissioner of the Comrmission, appolited in

fermis of sectlon 22 of the Agl;

' "Complsints” means the complalnts initisted bgf tﬁéﬁarmmis&i@n&r in tc;mme:}f’

seciion 48B(1) of the Act under case nurmbers 201 TNovE779 end 2015000685

ang 204 7000028

"Consent Agresmiont"” means this Agresment duly slgnsd and conciuded

between the Commission and United Stetions (Pty) Ltd;

"Corak! means Corexalance (Ply) Lid, & company duly ncorporated under the
faws of the Republle of South Afica with iy principed place of busiiess st
Buollding A, Offlcs 108, Crosta Junctlon, Cnr of Beyers Naude and Judges

Gtreat, Cresls, Gauleng,

"Econamic Develapment Pund” meang the fund referred {o in peragraph 7.2

bizlow,

"Eronemle Developmant Fund Manages” means Madia Devslopment and
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Diversily Agenoy,

R preans (e Medla Credit Co-ovdinetors, o nor-proflt company duly
incorporeted under the laws of the Republic of Scuth Afrioa with s prinelpal
phace of business ot Bullding A, Offics 108, Cresta Junclion, Cor of Beyers

Matds snd Judges Blieed, Croasta, Goulang,

=puescs Berbiars® meens meds owners thet Tisve subsoribed with MOC and

are active in the provislon of edverlislhg space,

CRALHEAY means Medla Development end Diversity Agency u juristic persan
esfablished In teims of section 2 of the Media Development and Diversity
Agency Act mo 4 of 2002, as amendaed, with ite princlpal place businase

sddress st 18t Fioor, 8 8t Davids Place, Fardown, Johannashurg, Galtang,

"Cuatifiing Small Agencles” means those agenclas which meet the oriietla
got ot In the Broad Based Black Foonormic Erapewerrment Act 53 of 2003 and

the codes of good practics fssued thareunder;

*Emal Agencles” menns medla or medis related agencles of aiganisations
with 2 furnover ot excesding REO 000 000 (fifty willion rand) and which are

miajority owned by Black People;

"Tetbueal” moens the Cotpafiton Tribungl of South Adiiea, o statutory bady
established in terma of section 26 of the Adt, with e principal plece of business
gt 449 Floor, Mulayo Building (Black ), the 0T Gampus, 77 Mainfles Steet,

Sunnyside, Pretoria, Gauteng.

"rited Stations” rmeans United Station (Ply) Lid & private company
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" incalporated snder the eompany lewe of Bouth Afvies, with Tts prin cipal placs of

bushiess wl Blacle A, Oxford Office Park, & Bih St Houghton Estafe,

Johanneshurg, 2493,

TEAE CORIBS SRS VESTIGATIONS ARD FIRNGE

fir Movernber 20814, the Consniseion inftllated & complelnt En termis of seotion
A9(E)(1) of the Act (under case ruimber 2011NovbT79) against Avusa Media
Limited (“Avusa®), Caston Community Newspapers Limited (‘Cador’),
Independent Newspapers Proprietary Limited (ndependent Howes”™), Media?4
Limited  (‘Medlz 24, Radmarc Froprietary Limited {(“Hhedlamark’)

(collecilvaly, the "respondenis”} and MGG,

In Decamber 2015 (under case number 201506c0665) the Commission
expanded the inffial complalnt to include 24 additional respondents. In Qotober

=017 the Commission further expanded the initist complalnt i inchude another

respendent.

 The allepations against the respondents are that!

through the mediun of the MOO, the réapamﬁam& agreed o offer
similer discowmts and peyment fermie o adverlising agencles hat
plece adverisemenis with MCC members, For anoradited agencles,
the discount pifered Iz 16.5% for all payments made within 458 days of
the date of the staterent while for the mest part the discount offered
fo non-ecoedited agencles Is 18% for payments made within the

same perlod.
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The: fesnondents alen aored io ohargs & 80% rancellation fee B

respect 6f &l advens that the siverlising agsheise withdrsw 24 hours

before publication.

The resnondents gs membere of the MOG eriploy sevitey of an
irtermadiony company callad Cores fo pertom he Hsl aseessment on
atvertising aysncies for puposes of impaslng the above sefflerment

glzoot sirieiure and ferms on adverising agencies.

The Commilzsion found thet the abeve mentloned practives by the
respondents gave rise fo & reefrlction of competitlon amangst
competing resept:ndenm'in that they did net independeantly determine
an element of a price In the fou of discount or frading ferms. These
practices anount {o price fixing and the fiking of trading conditions in

cottraventions of zection 4(1Xb){i) of the Act.
AURISRION OF LIABRITY

Unilted Stafions admits thet it engaged in the prohiblied practices set out in

shause 2 shove In contravention of sections 4(1)(b)D) of the Act,
CO-OFERATICN
Inzofer aa fhe Commpission e avare, United Siations:

has provided the Comrission with truthiul and imely disclosure, including
information in it possession or under fts control, relading to the prahibitad

practices,




hiae previded fult

B expediivue co-opsration o e Commission
conesmiing the prohibite pracioes;

" ¥ N, s o pd
4.5 Nas easeed io ehgage In the prohibited practices arid hag also csgsed lo
b o msniber of e MO,
Ex Hhas not destioyed, fatsiled or voncaeted information, evidence ang
doatinaiis relaling fo the prohibited Wractives, s
‘@aﬁ

has not misreprasented o mads a willul or negligent misrepresentation

conceming the materiat facts of any profibited praciice or otherwige acled

dishonesty,

&, FUTURE colbueT

Linied Stations atrees and Undertakey to;

.1 Hovide the Commission with ful and expeditious ca-operation from the lima
the Consent Agresmsnt {s concluded untll the subsaguent procecdings in
the Tribunal or the Cempetitlon Appas) Court are cornpletedd, This includes,
butis ot fimfted tor

511

for thes esttant hat s in evistencs and has not yet been provided,

providing evidence, wiitien ar offienwise, which fs in e possession ar

dnder lis control, toncerting the contraventions in fhis Consent

Amreemient: ang avalling ls employees to tesiily as withesses for the

Commission jn By cases regarding ihe contraventions confained in

e Congent Agreement,
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orepare and olioulsle @ shdsment cumnestizing ihe oontent of this

agrearent o s employees, managers and directors within 50 {ihirty)
days of the defe of confirmation of this Consent Agresment ¢ an

order of the Tribusak

vestraii from sraging in conthel which coniravenas section 4(1)(0) of

the Ack, and from engseing n any prohibited practive in future;

develop, loplement and monltor & competifion law compliance
programime s pari of fls corporeie govemencs policy, which is
deslgned to sneurs that its etmployess, mansgement, directors and
sgents do not engage in fujure contraventions of the Act. In particliar,
euch compllance programme should nclude mechanistas for the
idenfification, prevention, defsction and  monfforing  of  any

pontravention of the Act;

subrmit @ copy of such compliance programive lo the Commission
within B0 (sixty) days of the date of conflimmation of the Consent

Agreement 8 an order by the Thbunal;

netivaly endeavour to puf in place measures to facliste the ability of
Siall Agencies fo bansach with Unlied Statlons, e set out In

parggraph 7 of thls Consent Agreament.

EDEGRISTRATIVE PERALTY

Heving regard to the provislons of sections 58(1)(a)(ii) os rosd with

—seclions S901)(=), 58(2).and 50(3) of the Act, Unlied Stationslelisbletopay

"w-;.m’
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e porintelative penally,

United Stations agrees and undertalieg (0 pay an a&miniaﬁr&:ﬂ\;& [Enay it
the amount of BEER 62078 fFour m,&mﬁmsﬁ myid (uerdy-dhres thousand,
rilpes Eemmeteeed sl beerdy ranel s Sevinty-dares gantal witeh dess ol
syrmed 0% (en percent) of United Btetlon's annual turmover in the

Renublic of South Africa for ifs finsnclal vert ended 2016,

The admimetrative penalty shall be paid e the Commission's bank
account, details of which are as follows:

Mame: The Competitlon Conunlsalon Fee Avcount

Banl Abea Bank, Pretoris

Aceowat Number: L0807T7HE76

Branch Gode: 328 348

et 20480pe0806M nllad Stafiong

The administrative penafty will be paid over by the Commisslon to the
Netional Revenue Fund In accordancs with section 58(4) of the Act.
OTHER RENEINES
SHALL. ABENCY PARTICIPATION

Unites Siations underizkes o provide 25% (wenly five peroent) in

ponus sdveriising alrfime for every Rand of sdvertising space hought

. i
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7.3

71.4

by sl Crsdlifying Bl Agencles. The bonoe sdveilistng elrtime wilt be

utilisnd &t frees soheduled at the discretior of United Stations, which
dizcration shall be reasonshly exarched, teldng Inbo sccount the
advarfishiy spece packape purchased, the {argel ::%LE@?!HF‘{C&? an
sdvertising requirements of the cllenta of Ousbfying Smell Agencizs,
Linked Ststions will offer thews jerms for 2 perlod of 3 (lves) yeis
frem the date of cordinmation of this Consent Agreement, subject to g
{otal annuel edvertising space cap of 1 800 BRLLOG (one mililor,

five hundred thousel rand}

Uniied Stations undertakes {o publish the terms in paragraph 7.7 of
the Consent Agresment using national media that has & reach to
Ousliying Smeli Agencise within 10 (en) business deys fram the dale
of canlirmation of this Consent Agresmant as an order of the Tribunal,
inviilng all Qualifving Small Agencies fo participate. United Stations
wlll theveafier publish these lerms every year an the annlversgry of

the first publtcation for o period of § (three) vewrs,

Linfted Stadions undertakes o provide the Commission with a wiliien
repart i respect of the uliieation of the 28% bonus adverlising space
by Qualitying Small Agencles, Such report shell inclu 1farm£é1imn
an the iumber of Quelifying Small Agencles who have uiilized the
bonue advertising space, as well as the names, stntact detalls ayd
fhe Rend valus of the bonus advertislny epace received by each

Cualifying Small Agenioy,
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Uniied Stations shall submit euch repott 1 (ome) monih ailer every 6

(she) month perfod from the date of confinmation of thls Congsent

Agresment, for & period of 3 (three) yeare,

SRR DIEVELOFRIERY FUt

United Stations underfakes o contritufe an amnunt of B 182 611.48
(ons hundred and fifydea thouesnd sl hundred and eleven
ek and fory-she vonte) over o perod of § (thiee) years from the
date of conflination of this Consent Agréem&nt o the Economic

Development Fund fo enable the development of Qualifying

Beneticlares.

Uniied Stations undertakes to meke 3 (three) egual confributions af
B0 BF0.50 (Hity thousand olghf hundred snd seventy rand and
fifty contz} info the Feonomic Development Fund, The fist
gonfribution is payable within 8 {three) monthe from the date of
ganfimiation of this Consent Agrsement and thereafler make the

second and third cordributions ai the anniversary of the first,

Theee contiibutions whall be made nio an eccount created and

ranaged by MDDA.

The Gualifving Benaficierdes are Black People and Include the

fesllowedio:
JENOWINE,
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siudents requiing bursaries o sfudy medls or adveriising

yualifications at tertlary hslliutions;

individuals reguining sssislance o aoquire necessary posk-

aualificationg - experienss o perlicipets o the adveriielng

indusiry,

individuals requiring assistance with spangorship for mentoring
of trainihy in areas of medle andfor sdverieing business
fundsmentals  including  wotking  capital  management,

gapitalization and HR processes;

black cwied small media or adverising agencles requinng

zosistancs with start-up capital;

The Eeanomic Develapment Fund will be managed and adrrintsfered
hy the MDDA and will be subject to annual audlts by &n auditing firm.
MDA shall subtsili an audlied report relating to the management and
addministration of the activitios of the Economic Developrient Fund 1o

the Commizeion within 3 monthe of the complation of the audil,

In addifion, thea MDOA shall provide the Gornmission with a written
report In respect of the utilisetion of the contributions made by Unitad
Stations to the Econoinle Devslopment Fund, ncluding the number of
Cuealifying Sl Agencies who  derived hanefits from  such

sonirbutions, @& well e the nares, contac] defails and the Rand
il




vales of fhe henedle reccived by Qualifing Smell Agencles. Such

repurt shall be subrlded svery 6 (sl months for a period of 3 (tee)

VGBS,

i
i

tn sonordanie With elavse 4.1 of e MDDA agreamant, MODA shal
publizh fhe tems fn paragraph 7.2 of this Consent Agreesmant using
national medie that has & resch to Qualiving Smal Agencies within
3 (three) months from the date of condiination of this Consent

Agresmient as an order of the Tribural,
B. FLLL, ARE FINAL SETTLEBERT

This agreement ks enterad info in full and final setilement of sl conduct engaged
in by United Stations with s competiiors es sef out in paragraph 2 of thle
Coneerd Agreement end, upon confirmation ws an order by the Tribusal,
eoncludes all precesdings between the Comlsslon and United Blations in this

regeard.

For URITED STATIONS {PEY LT
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IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA
(HELD AT PRETORIA)
CT CASE NO: CR294Feb8

CC CASE NOs: 2011Nov5779 and 2015Dec0695

In the matter between:

inre CC Case Nos: 2011Nov5779 and 2015Dec0695
THE COMPETITION COMMISSION - compminmiownat | Applicant
' sourh uftivi
2018 -06- 15
<
And PECEIVED BY: //";,74;__—7@
?.I.r.‘m.‘-:.{:g:;‘jﬁ,m:rt" T
UNITED STATIONS PROPRIETARY LIMITED ' Respondent

ADDENDUM TO THE CONSENT AGREEMENT CONCLUDED BETWEEN THE
COMPETITION COMMISSION AND UNITED STATIONS PROPRIETARY LIMITED
DATED 04 MAY 2018

It is hereby recorded, by agreement between the parties, that the consent agreement
concluded between The Competition Commission and United Stations Proprietary
Limited, signed on 04 May 2018 and presented for confirmation by the Competition

Tribunal on 16 May 2018 (the "Consent Agreement”), is amended as follows:

1. AD PARAGRAPH 6 (ADMINISTRATIVE PENALTY)

I~

1 The following paragraph is inserfed as paragraph 6.3

The payment shall be made within 30 (thirty) days of the confirmation of the




Consent Agreement as an order of the Tribunal.

2. This addendum shall be deemed to be incorporated into and form part of the
Consent Agreement and, unless otherwise stated, the words and phrases used
in this addendum shall bear the meaning ascrived to them in the Consent

Agreement.

For United Stations Proprietary Limited
re T :
Date and signed at QOHAHHES&U% on the J_g_“day of Mk ‘ 2018,

-~ Pivae  Rogeey PunCeE___
Name in full;

o>
Designation: MANAGING Direcree

For the Commission

N il o
Date and signed at P &€ o ¥k onthe Bﬂ/g&y of AUNE 2018

o~

TEMBINKOSI'BONAKELE

COMPETITION CONMMISSIONER

-




