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The Tribunal hereby confirms the setflement agreement as agreed to and
proposed by the Competition Commission and Mediamark (Pty) Ltd annexed
hereto marked “A”. '
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Presiding Member Date
Ms Mondo Mazwai
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IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA

CT Case No.
GC Case No. 2011Nov5779 / 2015Dec0685 /

2017010028

tn the matters between:

THE COMPETITION COMMISSION e
| <8 e 2h

. \ | ‘j
RECEVED B\':u,ﬂvi’;ﬁww E

MEDIAMARK PROPRIETARY LIAITED o RESPONDENT

and

CONSENT AGREEMENT IN TERMS OF SECTION 490 AS READ WITH SECTIONS
58{)(aj(iil) AND 58{1){b) OF THE COMPETITION ACT, NO. 89 OF 1998.(AS AMENDED), - -
BETWEEN THE COMPETIT!ON.COMMISSION AND MEDIAMARK (PTY) LTD IN RESPECT
OF A GONTRAVENTION OF SECTIONS 4{1){b)(i} OF THE COMPETITION ACT, NO. 89 OF
1998

The Competition Commission and Mediamark (Pty) Ltd hereby agree that an application be

made t6 the Competition Tribunal for the confirmation of ihis Consent Agreement.as an order

AL1)(B() of the Adt, an the. terms set.out below.
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1.1

1.2

1.3

1.4

1,5

i.6

1.7

DEFINITIONS

Far the purposes of this consent agresment the. following definitions shall apply:

"Act’ means the. Competition Act, No. 89 of 1998, as amended;

“Accredited Media Agents™ riigans media agencles enddrsed by MCE through
Corgx and have provided security to MCG. MCC holds securities for its members

on behalf of an accredited média agenay;

“Black People” beais the same meaning as that set out in-section 1 of the Broad

Based Black Economic Empoweirrient Act 83 of 200345 amended,

"Commission” means the Competition Commission of South Africa, a statuto_r_y

body established in terms of section 19 of the Act, with its principal business

address- af Mulayo Building (Blotk C}, the DTl Campus, 77 Meintjles: Street,

Sunnyside, Pretoria, Gauteng;

"Commissionet” means the Commissioner of the Commission, appointed In terms

of séction 22 of the Act,

"Complaints” rrieans the complaints initiated by the Commissioner in terms' of
saction 49B(1 ) of he.Act Under case- numpers '201‘!?\10\!5?79 ancd '2015!3@::0695

and 2017C¢t0028;

"Gonsént Agreement" means this Agreement duly signed and concluded bet é’fé

the Commisslon and Mediamark (Pty) Led:




1.8

1.9

1.0

1.11

1.12
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"CoreX" means Corexalance Proprietary Limited; @ company duly incorperated

underthe laws of the Republic-of South Africa with its principal place of business at
Building A, Gffice 103, Cresta Junction, Cnt. of Beyers Naude and Judges Street,

Cresta, Gauteng;

*Economic Development Fund” imeans the fund referred o In paragraph 7.2

below;

"Ecopomic Development Fund Managar" meéans Kedia Development and

Diversity Adency;

"MCC" means the Media Credit Co-ordinators, & non-profit company duly
incorporated underthe laws of the Republic of South Afifca with s principal place
of busihess at Building A, Office 103, Cresta Junction, Cnr of Beysrs Naude and

Judges Street, Cresta, Gauteng;
“MCC Members” means madia owhers andior intermediaries wha have
subscribed with MOC and are active in the provision or sale of advertising space or

gitime;

"MDDA’ means- Media Developient and Diversity Agency a jurlstic person

established in terms of section 2 of the Media Davelopment and Diversity. Agancy .

Act no 14 of 2002, a8 amended, with is principal place business address at 1st

Floor, &6t Davids Piace, Parktown, Johantesburg, Gautery; L .
y
g

A

( l}f'
ot

T




1.14

1,15

1.16

1.17
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Z.1

-the “respondents”) and MCC.

“Medtiamark” means-Mediamark (Pty) Ltd (formerly known as Radmark Proprietary

Limited), a private tompany incorporated under the company lfaws of South Africa,
with its principal place of husingss at 36 Homestead Road, Rivonia; Johannesburg,

Gauteng;

"Quialifying Small Agencies! means those Smalt Agencies which meet the criteria
set out ir the Broad Based Black Econorfic Enipowstment Act 53 of 2003and the

codes of good praclice fssued thereunder;

"Small Agencies” means media or media related agencies or organisations with

an annual turnover not éxceeding R0 000 000 (fifty million rand) and which are

majority-owned by Black People;

"Tribunal' means the Competition Tribupal of Seuth Africa, a statutory body

established in terms of section 26 of the Act, with its pincipal place of business at
3rd Floor, Mulayo Buildihg {Blogk €), the DTI Campus; 77 Meinijies Street,

Sunnyside, Pretoria, Gauteng.

THE. COMMISSION'S INVESTIGATIONS AND FINBINGS

In Nevember 2011, the Commission Initiated & complaint in terms of section
49(B)(1) of the Act (under case number 2011Nev5779) agairst Avusa Media,
Limited, Caxton: Community Newspapers Limited, Independent Newspapers

Praprietary Limited, Medla24 Limited, Radmark Proprietary Limited (cdllectively




2.2

2.3

2.3.1

2.2

2.3.3

In December 2015 (under case number 2015De¢0595) the Commission expanded

the initial complaint.to include 24 additional respondents.

The aliegations against the respondents are that:

through the medium of thie MCC, the respondents agreed o, offer similar

discounts and ‘payment fefms fo adverlising agencies. that place

-advertisements with MEC members: For acoredited agencies, the discount’

offered ‘was 16.5%. for paymients made within 45 days of the date of the

statement while for the most part the discount offeréd to non-accredited

agencies is.15% for payments ‘made within the same period.

The réspandents as members of the MCC employ services of an intermediary
company called Corex to ﬁerfarm the credit sk assessment on advertising
agencias for purposes of Imposing the ebove settiemant discount structure

and teris on advertising agefisies,

The Commission found that the above mentioned practices by the
respondents gave rise to a restriction of compatition -amorigst competing
respondents in that they did nct independenitly determine an element of a price
in the form of discount or trading terms, Thesé practices amount o price fixing
and the fixing of trading conditions In contraventions of section 4(1)(b){i} ofthe

Att.
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4.2

4.3

4.4

4.2

ADMISSION OF LIABILITY

Mediamark admits that It engaged in the prohibited practicss set out'in clause 2:above

in contravention of sections 4(1)(b){i) of the Act,

CO-OPERATION

Insofaf as the Commission is aware, Mediamark:

hes provided. the Commission with truthful and timely disclosire, ‘including

informatian In its possession or under its contrel, relating to the prohibited practices;

Tias provided full and expeditious co-aperation to the Commissien cahoerning the

prohibited pracﬁces;

has ceased to engage inthe prohibited practives and has also ceased to be a

member of the MCC, Mediamark has removed all media adency cminission

dnd/or settlement discounts; .

has hot destioyed, falsified or concesled information, evidence and documents

relating to the prohibited practices; and

has.not mjsrepresented or madé a wilful or negligent misrepresentation congerning.

the material facts of any prohibited practice or cthefwise acted dishonestly.

o




5 FUTURE CONDUCT

Medlarhark agrees and undertakes to;

5.1

5.1.1

512

5.1.3

5.1.4

provide the Commissjon with-full and expeditious co-operation from the time the
Consent-Agreement is concluded until. the subsequent proceedings in the Tribunal

orthe Competition Appeal Gourt are completed. This includes; butis not fimited to:

to the extent ihat it is in existance and has not yat baen provided, providing
evidenae, written or oftierwise, which is in jts possessicn or under its confrol,
conderning the contravéntions in this Consent Agresment; and availing its
amployees to {estify as withesses for the Commissioh Tn any cases régarding

the contraventions contained in this Consent Agreement;

prapare and circulate a statement summarising the centent of this Consent
Agresment to its employees, managers and diréetors within 30 {thirty} days
of the date of confifmation of this Consent Agreement as. an order of the

Tribunal;

refrain from engaging in conduct which contravenes section 4(1)(b) ofthe Act,.

and from engaging in any prohibited practice in future;

develop, implement.and monitor a cofipatition law compliance programme as
part of its corporate gavernance palicy, which is designed to- erisute that.its
employees, management; directors’ and ‘agents do not efigage i futur

r

contravantions of the Ach. in particular, such compliance prograny




5.1.5

5.1.6
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6.1

6.2

6.3

ADMINISTRATIVE PENALTY

include mechanisms for the identification, prevention, detection and

monitoring of any.corntravention of the Act;

submit @ copy of such compliance programime to the Commission within 80
(sixty) days of the date of confirmation of the Consent Agreement as an order

by the Tri blnal;
actively endeavour to put in place measures to facilitate the ability of-

Qualifying Smalt Agencies totransact with Mediamark, asgetout in paragraph

7 of thizs Consent Agreement.

Having regard fo the provisions -of sactions S8(1)}a)(iil) as read with sections

B9(1)(=), 592) and 59(3) of the Act, Mediamark is lishle:td pay-an administrative

penaity.

Mediamar agrees and undeitakes to. pay an administrative penalty In the amount

of R1,013 803.94 {one million and thirteen thousand, elght hundrad and three ‘

rand and ninety-four cents) which does not exceed. 10% {teh peroent) of
Mediamark's annual turnover in the Republic of South Africa for ifs finahcial year

endsd 2016,

Medlamark shall pay the-amount set ut above in p‘aragraph 6.2to the Commission

In two equal instalments of R506 901.97 (Five hundred and six thousand nine
hundred and one rand and ninety seven cents), the first payment beii'gg,-méde-

within SD‘{thir,ty) days from the date-of cenfirmation.of this Consent 'eft;merﬁ-as
{




6.4

6.5

7

7.1

701

ah order of the. Tribunal. The remaining instalment haing pald three months

following the payment date of the first inistalihent.

Thie administrative penalty shall be pald into the. Commission's bank account,

detalls of which are.as follows;
Name; The Gompetition Commission Fee Account
Bank: Absa Bank, Pretoria
Account Number: 4050778576

Branch Code: 323 345
Ref: 2015Decd695/Mediamark

The administrative penalty will be paid over by the Commission to the National

Revenue Fund in docordance with sagtion 59(4) of the Act.
OTHER REMEDIES
SMALL AGENGY PARTICIPATION

Further, Medlamerk undertakes to provide 25% (twenty five percent) in bohus

advertising space for every Rand of ‘alitime bought by &l Qualifying Small

Agencies. The bohug alftime will be utiised at limes scheduled at the

discretion of Mediamark, which discretion shall be reasonably exercised;
taking into account the gitime package purchased, the target audience and
advertising requirements: of the  clients of Qualifyihg Small Agenciss,
Mediamarl will offer thase terms for a period of 3 (thres) years from the date

-of sonfirmation of this Consent Agreetnentas an orcler of the Tr nal, SUbjEGt

f




7.1.2

7.1.3
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7.2

7.2.1

to atotg! anniual bonus airtitne vap of R2,500.000 {fwo million five hundred

thousand).

Mediamark undertakes to piblish the:terms in paragraph 7.1 of the Consent
Agreement using national media that hes a reach to Qualifying Small Agencies
within 10, (ter) business days from the date. of copfirmation of this Consent
Agreement as an ordar of the Tribunal, Inviting all Qualifying Small Agencies to
participate. Mediamark will thereafter publish these terms every yoar on the

anniversary of the first publication for a pefiod of 3 (three) years.

Mediamark undertakes o provide the Commission with a written report in
respect of the utlisatiori of the 25% bonus. airtime by Qualffying Smal
Agencigs. Such-report shall ihciude information on thie number of Qualifyirg
Small Agencies who have ufilised the bonus airiime, as well as the names;
contact defails and the Rand value of the bonus airtime -reteived by each

Qualifying 'Small Agency.

Mediamark shall submit such report 1 (one) month after evety 6 (six) manth
period from'the date of confirmation of this Cansent Agreement, for:a period

of 3 {three) years referred fo in paragraph.7.1.1 above.

ECONOMIC. DEVELOPMENT FUND

Mediamark undertakes: to contribute- an amount 'of R364 969,42 (thres
hundred and sixty-four thousahd nine hundred and sixty nine rand and

farty two cents) over a period of 3 (three) years from the date of confifmation

of this Cofisent Agreement as ‘an order of the. Tribunal to the 'Ec;mﬁi;mic
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7.2.3

7.2.4

7.2.4.1

7.24.2

7.2.4.3

Development Fund. to enable the development of Lualifying Beneficiaries

referred tb in parggraph 7.2.4 bélow,

Mediamark undertakes to'make 3 (three) squal contributions of R121 656.48
(ona.hundred and twenty one thousand six hundred and fifty six rand
and forty eight cents) into the Economic Development Furd. The first
conttibution |5 payable within 3 {three), months from the date .of confirmation
of thiy Gonsent Agreement as an ordef of the Tribunal and thereafter maks
the second and third contributions by the first and second anhiversary of the:

first contribution respectively to.the Economic Development Fund;

These contributions:shall bs made into an adcount created and managed by
MDDA, which account details wilt be made available to Mediamark by the
Commission ‘within 2 (two) months from the date of confiimaticn of this

Consent Agreement as an order of the Tribunal.
The Qualifying Benaficiaries-are Black People and include the following:

students requiring bursaries to sty media or. advertising qualifications

&t tertiary institutions;

individuals, requiring assistante to  actuire nedcessary  poshk-

qualifications expéfignce to participate in the advertising industry;

individuals' requiting assistanca with sponsorship for mentorin ar




7.2.4.4

7.2.5

728

7.2.7

incliding  working .capital management, capitalisation and FHR

protesses;

black. owned small media or advertising.agencies requiring assistance

with start-up capital,

Thé Economic Developmerit Fund il be maraged and administerad by the
MDDA and will be subject to annual audits by an auditing firm. MDDA, shall
subrmit an audited report relating to the management-and administration ofthe.
activities of the Economit Development Fuid to the Cominission within 3

months of the completion of the audit.

In.addition, the MDDA shall provide the. Cominigsiori with-a written report in
respect of the utilisation of the contributions made by Mediamatik to the
Economic DevelopmentFund, incilding the number of Qualifying Beneticiaries
who darived bensfits from such contributions, as well as:the names, contact
detalls and the Rand value of the benefits received by Qualifying Beneficlarles.
Such report shall be submitted every 6 {six) months for a period of 3 (three)

yeal's:

In aocerdance with clauge 4.1 of the MDDA agreement, MDDA shall publish.
the terms in paragraphs 7.2.4 to 7.2.7 of this Consent Agresment usihg

naticnal media that has a_reach to Qualifying Beneficiaries within 3 (three)

months fram the date of confirmation of this Conseént-Agreement as &

of the Tribuhal.




8 FULL AND FINAL SETTLEMENT

This agreement is entered into In full and final settlement of all conduct erigaged in by
Mediaimark with its competitors as sgt it in paragraph 2 of this Consent. Agreement
and, upon confitration of this Consent Agreement as an order by the Tribunal,

concludes all proceédings between the' Commiission and Medlamark: in this regard.

ForMERDIAMARK (PTY) LTD

i
Date and signed at’lmjé{kl) an t'he-__[_‘_ day of & li (i ‘ 2018

Na -emfull. b,pj},f(j _((.Qﬁfﬂ
De lgnatlom MWW& h ’(f’(’?‘/

For the Commission

Lonmioal [A . ¥ ‘
Date and signed at E’Q«f: \© f[’*L\ \4\\ on theﬁday of A \7 n \ 2018

| TE %’NKQSI ONAKELE:
\ COMMISSIONER
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