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Settlement Agreement

The Tribunal hereby confirms the settlement agreement as agreed to and
proposed by the Competition Commission and Association of Electric Cable
Manufacturers South Africa annexed hereto marked “A”, together with addendum
market “A1”.

ﬁfr// 04 May 2018

Presiding Member Date
Mr AW Wessels

'Concurring: Ms A Ndoni and Mrs M Mokuena




IN THE COMPETITION TRIBUNAL OF SOUTH AFRICGA

(HELD} IN PRETORIA)
CT Case No. . 019968
CC Case No. 2010Mard4981
In the matier betwaen
COMPETITION COMMISSION O 9S -gh- 19 |Appllcant
REGEEVEDE*{:L l
and e,

ASSOCIATION OF ELECTRIC CABLE
MANUFACTURERS SOUTH AFRICA ‘ Respondent

SETTLEMENT AGREEMENT
BETWEEN THE COMPETITION COMMISSION AND THE AECMSA IN RESPECT OF
AN ALLEGED CONTRAVENTION OF BECTION 4{1)(b)(i)OF THE COMPETITION

© ACT, 1998 (ACT NO- 89 OF 1998}, AS AMENDED

The Competition Commission and Association of Electric Cable Manufacturers South
Africa ["AECMSA’) hereby agree that application be made to the Competition Tribunal
for the cnnﬁrmatlcm of this Setlement Agreement |s an order of the Competition
Tribunal In torms of section 27(1)d) read with section 58(1 Xa)(li} of the Compatition
Act, 1898 (Act No. 89 of 1998), as amended, on the terms et out below.

1. Deafinitions

For the purposes of this Setflement Agraement the following definitions shall

apply:
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11 Acf means fhe Compefition Act, 1988 (Act No. 89 of 1996), as amended;

1.2 sAEGMSA" means the Association of Electric Cable Manufacturers of
South Africa; '
1.3 “Commission” means the Competition Commission of South Africa, a

stétutory hody established in terms of section 19 of the Act, with iis
principal place of business at 4% Floor, Mulayo Building (Block C), the DT i
Campus, 77 Meinles Straet, Sunnyside, Pretorla, Gauteng;

1.4 "Commissioner’ means the Commissioner of the Compefition
Commission, appeinted in terms of section 22 of the Act;

1.5 “Complainf means the complaint {as amended) Infiated by the
Commissioner of the Competition Commission in terms of section 488 of
the Act under case number 2010Mar4981;

1.8 “Indices" measure relative price changes of input costs from.one time to - g
another and are used [n price adjustment formulas;

17 “partles’ means the Commission and AEGMSA o
1.8 iPower Cable Manufacturers” means the first to twelfth Respondent,
1.9 “Price Adjustment Formula” means any formula used to caicutate the

future prices of power cables which were quoted on prasent prices to -
aecommodate fluctuations in prices of the input costs;

1.10 " ugettlement Agreement’ means this agreement duly signed  and
concluded between the Commission and AECMEA;
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2.1

2.2
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2.4
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_“Jribupal' means the Competition Tricunal of South Affica, a statutory

body established in terms of section 26 of the Act, with its principal place
of business at 3" Floor, Mulaye bullding (Block C), the DT Oampus, 77
Meintjies Street, Sunnyside, Pretoria, GCauteng.

The Gomplaint and Complaint Investigation

2441
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On 16 March 2010, the Commigstoner, acting in tarms of section 49B(1) of
the Act initiated a complalnt under case number 2010Mar4981 against
Aberdare, Tullsa, Alvern and SOEW for possible contravention of section
4(1)(b) of the Actin the market for the supply of power cables,

The evidence obtalned by the Commigsion through its investigation
indicated that ofher companies, which were not part of the nitial
investigation, may also have been involved In the alleged conduct in
cuntraventinn of the Act. '

On 28 May 2010, the Commission expanded its mvestlgatlons to Include
these firms: Alcon Marepha (Pty) Ltd, CBI-Eleciric: Afr;can Cables (Pty)
Lid, Kewberg Cables angd Braids (Pty) Ltd, Cabcon Technologles (Pty) Lid,
Phoanix Power Cables (Pty) Lid, Silcom (Pty) Ltd and AECMSA, as being
party to price fixing, market division and collusive tendering In the power
cable market. ' ‘

The Commission’s [nvestigation relating to AECMSA revealed that:

Al the members of AECMSA, including the Power Cable Manufacturars,
agreed on, alternatively engaged in a concerted practice in respect of, the
input prices or costs in respect of raw material mputs required during the
process of manufacturing power cables, based upon which indices wera
caleulated and subsequently applied In a price adjustment formula, Price

adjustment formulas were used primarily by AECMSA members, including '

the Power Cahle Manufacturers, who are involved in long-term and short
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The commencement of the above

term quotations and/or fenders.
. ganduct pre-dates the Competition Actand endured untl August 2012.

242 The prices or costs of the following raw material Inputs were reflectad in
ihe Indices: ' '
2.4.2.1 Coppen
2422  Lead;

2423  Auminlum;

2424 SIMAG Radraw Rod;

2425 XLPE;

2.4.2.0 Steel tape, Polyethylene and ron-halogenated compound;
24.2.7 Fully galvanised wire;

2428 PVC cable compound;

2429 Rubber, Neoprene CR sheath, CM sheath, EPM insulation

and silicone;
2 4.3 The prices of these raw rnaterial Inputs fluctuate on a monthly basis.

245 At monihly, alternatively, regular megtings of the commercial committes of
AECMSA. the ﬁ’ower Cable Manufaclurers agreed on, of engaged in @ |
concerted practice In respect of, the Indices that are used as an input into
a price adjustment formula. Members of AEMGSA, Including the Power
Cable Manufacturers, agreed, .afternatively engaged in a concerted
practice, to use the indices when quoting for long-term and short-term or
tender contracts lssued by various tender customers. '

246 After adoption of the decision of the commercial sub-committee, clrculars
known B8 ‘guotation base circllars” were distributad to the members of
AEMGSA on a monthly basis via email, and these quotation base clrculars

" scorded the indices which were adopted by AEMCSA by agreement,
alternatively concerted pracice of its mémbers, including the\Power Cable

Manufaciurers.

b 60N AL 9107 6l




f

“a

4.1

4

547 The conduct of the respondents described above contravenes seclon-
4(1)(b)()) of the Act in that it constitutes a decision by an association,
andfor an agrecment, alternatively 2 concerted practice, between firms in
a horlzontal relationship to directly or indirectly fix the pnce of power
gables, alternatively a trading condition relating to the sale of power
cables.

25 The Commission raferred ihe ahove cdmplaint to the Tribunal on 13
Navembear 2014,

Admigsion

44 AECMSA admits that seiting the Indices by way of decisions by AECMSA,
| directly or indirectly fixed the selling price of power c:ables These Indices
were referred to by AECMSA as the “Quotation Base ot Quotation Bases”,
and were circulated 1o all members monthly from at least 2001 to August
2012 in contravention of section 4(1)()() of the Corpefition Act.

32 To avold any misunderstanding and notwithstanding the Commission’s
findings relating to AECMBA's members In paragraph 2.4 above,
AECMSA’s declsion ta setlle the complaint referral does not amount {0 a
seflement or acknowiedgment of any contravention by any member of
AECMSBA. Accordingly, the setflement is naot attributable to any of
AECMSA's mambars, which members will decide independently whether
to admit or deny the alleged contravention/s andior seffle with the
Commission in the manner and on the terms they individually deem fit. |

Agreement concerning the Respondent’s future conduct

AECMSA agrees to.
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4.1.1 Fully cooperate with the Cammission it relation ta the prasecutian
of the complaint referral, Without limiting the generality of the

foragoing, AECMSA specifically agrees o

41414 Testify in the complaint referral in respect of alleged
confraventions  covered by this  Seftlement

Agreement; and

4142 Tothe exent that It Is In existence, pruviderevidence,
writteh or. otherwise, which 18 in ts possession or
under  its  control, concerning  the alleged
contravention  contained in  this Settlement
Agreemert,

4.2 Desist from the conduct deseribed above.

4.1,3 Develop, im;ﬁfement and monttor a competition law compliance
programme incorporating corporate governance designed to ensure
that its employees, management, directors and agents do not
engage In future contraventions of the Act. In particular, such
compliance programime will Include the following:

4134  The identiication by AECMSA of competiion risks
relevant to lts business and the monitoring thereof;

4432 The provision of specific iraining on competition law
aspects particularly relevant to AECMSA;

4133  Ensuring that such training wil be made available 1o
all' new members joining AECMSA. Furthermore,
AECMSA will update such training sritally in an effort

to ensure on an on-going basis t
a

dd i'gs members
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5.1

5.2

5.3
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sannot engags n any anti-competitive activities

414 To submit a copy of such compliance programme 10 the
Commisslon within 60 days of the date of confirmation of the
Sett[ement-Agreemant as gn order by the Competition Tribunal;

445 To circulate a statement symmarising the contents of this
Satflement Agreement to all managament, operational staff and
members of AECMSA within 60 days from the date of confirmation
of this Settiement Agreement by the Tribunal.

Administrative Penalty

Ep00 "oN

Having regard o the pfnviaions of sections 58(1)(a)Hi) as read with
sections- 53(1)(), 59(2) and 58(3} of the Act, AECMSA accepts that It is
iable to pay an administrative penalty-

The parties have agreed that AECMSA will pay an administrative penalty -
in the amount of R4 853,67 (Fourteen Thousand Eight Hundred and

Fifty Three Rand and Sixty Seven Cents);

This amount is equal to 1% of AECMSA’s 2010 membership fees which
was In the amount of R1 485 367.00 and therefore does not exceed 10%
of AECMSA’s total annual incoma In the Republic and its exports from the
Republic for ite 2010 financial year; '

AECMSA will pay the amourt set out in paragraph 5.2 above to the.

Commission within three months from the date of confirmation of this
Settlement Agreement by the Tribunal.

The penalty must be paid into the Commission's pank ccount which Is as
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" follows:

NAME: THE COMPETITION COMMISSION
~ BANK: ABSA BANK BUSINESS BANK

AGCOUNT NUMBER: 40-8764-1778

BRANGH CODE: 632005

PAYMENT REF:2010Mar4981AECMSA

6. Full and Final Settloment

6.1  This agreement, upon confirmation as an order by the Tribunal, is entered
into In full and final settlement and cencludes all proceadings between the
Commission and AECMSA relating to any alleged contravention of the Act

“py the respondent that Is the subject of the Commission's complaint
referrat to the Tribunal under CT Case No. 019968, '

Dated and  signed  at QLBE‘M’DM on the 27 _day of
Moueln . 2016 - '
For AECMSA

q

._’,.r‘ .
Puly authefsgd to sign on behalf of AECMSA .
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‘ e
Dated and signed at ‘% ',-C)C‘f*, [&on the day of
2016 _
For $ré Commission
é/Competition Commissioner
o :
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IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA
(HELD IN PRETORIA)

CT Case No. 019968
CC Case No, 2010Mar4981

in the matter hetween

COMPETITION COMMISSION Applicant

and

ASSOCIATION OF ELECTRIC CABLE
MANUFACTURERS SOUTH AFRICA Respondent

ADDENDUM TO THE SETTLEMENT AGREEMENT BETWEEN THE
COMPETITION COMMISSION AND THE ASSOCIATION OF ELECTRIC CABLE
MANUFACTURERS SOUTH AFRICA DATED 15 APAIL 2016 IN RESPECT OF AN
ALLEGED CONTRAVENTION OF SECTION 4(1)(b)(l) OF THE COMPETITION
ACT, 1998 (ACT NO. 89 OF 1998), AS AMENDED

i Terms and abbreviations usad in this document ("the Addendum"”) shall have
the meaning assigned to them in the partles' settiement agreement dated

15 April 2016 ("the Settlement Agreement’).

El

2 The parties agree to supplement the Settiement Agreement .as follows —

2.1 Meaning of "Indices”




2.1.1

21.3

21.4

The term 'Indices”, as defined in clause 1.6 and used in
clauses 2.4.1, 24.2, 245, 24.6 and 3.1 of the Seftlement
Agreemaent, doas not connote the conventional meaning ascribed
to the term "index" in economics, where the base value (typlcally
of 100} is adjusted by a percentage from time to time to indicate

the change in value of the underlying item monitored by the index.

Instead, the term "Indices” refers to the various raw material items
and their Indlvidual Rand values as listed from time to time on a
document entifled "Quotation Bases", an example of which Is

annexed as "QB" ("the Quotation Bases").

The AECMSA previously compiled and circulated the Quotation
Bases to its members, to the Steel and Engineering Industries
Federation of South Africa ("SEIFSA") and to the industry in
general. It did s0 on a monthly basis but since August 2012 no

longer produces such a document.

Different electric cables ate constituted of different raw materials

in the Quotation Bases.

Tenders for term contracts for the supply of electric cables often
incorporate price adjustment formulas, which may allow for
changes in the cost of one or mare of the raw materials listed in

the Quotation Bases.
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2.2

2.2'1

222

in order to simpiify the process of proving and agreeing the

change in cost of a raw material, a contract may use the change
in value recorded in the Quotatlon Bases for the relevant raw
materiais as a proxy for the actual change in cost: the values
racorded at the time of bidding for the tender and at the time/s of
determining adjustment/s would constitute the "hases" of the

price adjustment calculation.

{tis in this sense that the raw materials itemized in the Quotation

Bases functioned as "indices".

Compliance Monitoring

The AECMSA ceased compiling and circulating the Quotation
Bases during or about August 2012 and has agreed in clause
4.1,2 of the Settlement Agreement to desist from such conduct in

the future.

The Commission may annually request that the AECMSA submits
a report to the Commisslon confirming compliance with paragraph
4.1.2 of the Settlement Agreement during the preceding calendar

year.




223 Following recelpt of such a report, the Commission may request

copies of, or access fo, the minutes of the AECMSA's Commercial

Committee during the period covered by the refevant report.

224 The AECMSA will work with, liaise and seek guidance from the

Commission on the question of what conduct related to indices Is

acceptable.

3 This Addendum forms an amendment to and an integral patt of the Settlement

Agreement, the terms of which remain otherwisa unchanged.

Dated and signed at gp“Ts
Merer 2018

For AECMSA

Duly aél(t:oZ{sad 1o sign onh behalf of AECMSA

Mr M am ;s
Director

Dated and slgned at f‘ﬁﬁﬂl ﬂ’

fl AL 2018

the Commission

THComp ition Gommissioner
Tembinkosl Bonakele

on the ZG day of

on the | O day of




