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Order

The Tribunal hereby confirms the order as agreed to and proposed by the
Competition Commission and the respondent annexed hereto marked “A”
including the amended version of the agreement annexed hereto marked “B”.

/

Presjdirlg Member
N Manocim

Concurring: M Mokuena and M Holden



BEEORE THE COMPETITION TRIBUNAL OF SOUTH AFRICA

GT CASE NO:
CC CASE NO; 2009Jand212

in the matter betweern:
THE COMPETITION COMMISSION M5y | Applicant
7 - corre;!‘ﬂ."."i‘-,"fiﬁlﬁ?‘ﬁal %
|
and M3 9320 |
RECENED BY: {L&T’ﬁf-"
Respoendent

BEGOLI GAS (PTY) LTD T N

CONSENT. AGREEMENT BETWEEN THE COMPETITION COMMISSION AND
EGOLI. GAS (PTY) LTD IN RESPECT OF CONTRAVENTION OF SECTION
4(1)(b)(it) OF THE COMPETITION ACT NO. 89 OF 1998, AS AMENDED

The Compsfition Commission and Egoli Gas (Pty) Lid hereby agree that application be
made io the Competition Tribunal for confirmation of this Censent Agreement as an |
Order of the Tribunal in terms of sections 48D as read with sections 58(1 We)(iif) and
58(1)(b} of the Competition Act No.B9 of 1998, as amended, oh the terms set out
below:

1. Definitions

In this Consent Agreemant, uniess the context indicates otherwise!

14 *Acf means the Competition Act No. 89 of 1998, as amended;



1.2

1.8.

1.4.

1.5,

1.6.

1.7.

1.8.

1.8,

1.10.

" P means the Corporate Leniency Policy issued by the Commission
in terms of the Act to clarify the Commission’s policy approach on
matters falling within its jurisdiction In terms of the Act;

sCommission” means the Competition Commission of South Africa, a
statutory body established In terms of seciion 19 of the Act as a juristic
person, with its principal place of business at Building C, Mulayo
Building, DT} Campus, 77 Meinfjies Sireet, Sunnyside, Pretoria, South
Africa;

scommissioner” means the Commissioner of the Commission
appointed in terms of section 22 of the Act;

“Compiaint means the complaint initiated on 22 December 2008 by the
Commissioner in ferms of section 49B(1) of the Act under case number
5000Jand212 against, infer afia, Egoli Gas and Sasol Gas,

“Consent Agreemenf means this consent agreement duly signed and
concluded between the Commission and Egoli Gas,

spistribution” means the distribution of bulk gas suppiies and the
transportation thereof by pipelines with a general operating pressure of
more than 2 bar gauge and less than 15 bar gauge of by pipelines with
such cther operating pressure as the gas operator may permit according
to criteria prescribed by regulation to points of ultimate consumption and
reticulation systems, and any other activity incidental therelo;

“Gas BilF means the Gas Bill of 2001 which was subsequently enacted
and promulgated into law as the Gas Act;

“esas Acf means the Gas Act No. 48 of 20071, as amended;

*Gas Licence By-Laws" means the Gas Licence By-Laws contained in
m Notice No. 3326 of 2000, published in the Provincial Gazette No. 57,
dated 31 May 2000;




1.1,

1.12

1.13.

1:14.

1.158.

1.18.

1.47.

“Gas Regulator means the Nalional Gas Reguiator established by
section 3 of the Gas Act;

«3 JTMC" means the Greater Johannesburg Transitional Metropolitan
Council, the predecessor o the Greater Johannesburg Metropolitan
Council;

“Mozambigue Agreement means the Mozambique Gas Pipeline
Agreement concluded on 26 September 2001 between the Minister of
Minerals and Energy Affairs and the Minister of Trade and Industry and
Sasol concerning the construction of a gas transmission pipeline which
would enable Sasol to ransport natural gas from the Pande and Tamane
gas fields in Mozambique into South Africa,

“WERSA" means the Nafional Energy Regulator of South Aftica, 2
regulatory authority established in terms of the  National Energy
Regulator Act No. 40 of 2004, as amended, with the mandafe fo
underiake funcions of, infer afia, the Gas Regulatoras set outin the Gas
Act;

«gasel Gas" refers to Sasol Gas Limited, a company dutly incorporated
and registered in accordance with the laws of the Republic of South
Africa, with its registered office alternatively principal place of business at
272 Kent Avenue, Ferndale, Johannesburg, South Afica. Sasof Gasis
a subsidiary of Sasof;

scasol means Sasol Limited, a company ‘duly incorporated and
registered in accordance with the laws of the Republic of South Africa,
with fts registered office alternatively principal place of business at 22
Kent Avenue, Ferndale, Johannesburg, South Adrica

“Supply Area means the geographic area depicted on the map
contained in Annexure D fo the Gas Supply Agreement dated 14 August

J




1.18.

1.18.

1.20.

1.21.

1.22.

1.23.

4

2000 conciuded between Egoli Gas and Saso/ Gas. The Supply Area
conforms fo the municipal boundaries of the GJTMC,

“Suite of agreements” refers coliectively 1o agreements entered inlo
petween Egoli Gas and Sasol Gas setf out in clause 4 of this Consent
Agreement,

“Piped gas” means all hydrocarbon gases fransporied by pipeline,
including natural gas, arfificial gas, hydrogen rich gas, methane rich gas,
synihetic gas, coal bed methane gas, liquefied natural gas, compressed
natural gas, re-gasified liguefied natural gas, fiquefied petroleum gas of
any comnbination thereof;

sReticufation” means the division of bulk gas supplies and the
iransportéﬁen of bulk gas by pipelines with a general operating pressure
of no more than 2 bar gauge 1o points of ulimate gonsumption, and any
other activity incidental thereto; ’

“Trading” means the purchase and sale of gas as a commodity by any
person and any services associated therewith, excluding the
consiruction and operation of transmission, siorage and distribution
systems;

“rransmission” means the bulk fransportation of gas by pipelines
supplied belween a source of supply and a distributor, reticulator,
stofage company ot eligible customer, oF any other activity incidental
thereto; and

“rribunal’ means the Competition Tribunal of South Africa, a statutory
body established in terms of section 26 of the Act as a Tribunal of record,
with its principal place of business at Building C, Mulayo Building, DTl
Gampus, 77 Melntjies Sfreet, Sunnyside, Preforia.



2,

Background

The Piped Gas Regulatory Landscape

2.1,

2.2.

2.3.

in South Africa, the piped gas market operated without any national
regulatory framework until the Mozambique Agreernent was concluded,
The Mozaembique Agreement was concluded in 2001 prior to the
eﬁac:imant of the Gas Act, but at a stage when the Gas Biff had afready
hean published in the Government Gazelte for public comment. To this
end, the preamble fo the Mozambique Agreement recorded that in the
absence of specific gas legislation, Sasol has requested a dispensation
from envisaged future legislation that will be binding on the fufure Gas
Reguilafor, and, that such gas projects involve significant investment and
risks and the government of the Republic of South Africa and the
Govemment of Mozambigque and Sasof will be required to provide
guarantees and undertakings in order to enable the project.

From 1 Movember 2005, the main and primary piece of legislation
regulating the piped gas market in South Africa is the Gas Act. The Gas
Act was assented fo on 12 February 2002 and is dale of
commencement was 1 November 2005. Section 35 of the Gas Act
accords the Mozambique Agreement statutory recognition.  Section
36(2) of the Gas Act states that the Mozambigue Agreement binds the
Gas Regulator until 10 years after natural gas is first received from
Mozambique, This period expires in 2014.

The Gas Act distinguishes befween transmission, distribution,
reticutation and trading in piped gas with reference 1o the general
operating pressure of a pipeline to points of ullimate sonsumption. The
general operating pressure of pipelines used for gas reficulation is no
more than 2 bar gauge; the general operafing pressure for gas
distribution is more than 2 bar gauge but less than 15 bar gauge; and the
general operating pressure for gas transmission iz above 15 bar ga



2.4.

2.5.

Pressure stations are used to confrol the operating pressure of a gas
pipeline. End customers can be supplied with equipment at a cost that
can be used to reduce gas supplied at above 2 bar gauge fo below 2 bar
gauge and vice versa.

Presently, there is a bifurcated regulatory system for piped gas in South
Africa — gas reticulation Talis inder the jurisdiction of municipafities whilst
gas distribution and transmission fall under the jurisdiction of NERSA.
Municipalities regulate gas reticufafion in terms of municipal By-Laws.
However, both gas reficulation and dislribution involves the same
economic activity — the supply of piped gas to end user consumers. The
difference between gas reticulation and distribution lie in the operating
pressure at which piped gas is supplied to end user consumers.

in the period between 2000 and 2004, at the fime when the suife of
agreements forming the subjeci-matter of this Consent Agreement were
concluded batween Egolf Gas and Sasof Gas, the Gas Act had not yet
come into operation and there was no legisiative restriction on the
operating pressure for gas reticulation. )

Background fo the suite of agreements between Sasol Gas and Egoli Gas

2.8.

On 18 August 2000, the GJTMC, following a bidding process aimed at
privatising Mefro Gas - iis gas distribufion and supply business- sold the
business and assets of Metro Gas as a going concem o a consortium
comprising Cinergy Limited, a global energy company, and other
entities. The name Metro Gas was changed o Egofi Gas. Cinergy
Limited later disposed its stake in Egoli Gas. Historically, Sasof Gas
supplied gas to Meiro Gas.




2.1,

2.8.

29,

2.10.

Simultaneous with the sale and privatisation of Metro Gas, on 18 August
2000, the GJTMC granted a licence to Egolf Gas to, inter alia, engage in
the supply of piped gas fo consumers in the municipal boundary of the
GJTMC in tesms of the Gas Licence By-Laws. Prior fo this ficence Metro
Gas was fimited to boundaries of the Oid Johannesburg municipality
which' excluded infer alffa, Rcédepoart, Randburg and Santon. These
toundaries were enlarged in ferms of the GJTMC licence granted to
Egoli Gas. The licence is valid for an initial period of thirty (30) years.
The licence gave Egoli Gas the right {0 enpgage in the supply of gas fo
consumers in the municipal boundary of the GJTMC on an exclusive
basls for a period of twenty (20 years. The licence granted to Egoll Gas
by the GJTMC did not contain any restriction on the operafing pressure
of the pipeline to points of ultimate consumption because at the fime of
the granting of the ficence the Gas Act had not yet come into operation.

At the time of the granting of the licence, Sasol Gas had pre-existing
customers in the municipal boundary of the GJTMC to whom it was
already supplying gas. To this end, the Gas Licence By-Laws
contained a “preservation of rights” dispensation due to the change in
licensed municipal boundaries of Egoli Gas which aliowed Sasol Gas to
continue to supply gas fo its pre-existing customers in the municipal
boundary of the GJTMC.

Following the acquisition of the pusiness and asseis of Metro Gas, Egoil
Gas entered into a suffe of agreements with Sasof Gas. Sasof Gas s
the sole supplier of natural gas in Gauteng with rights fo impmt natural
gas into South Africa from Mozambigus. The suile of agreements
forimied the subject-matter of the Commission's investigation and findings
in the compfaint.

According to Egoii Gas, the suite of agreements between Egolf Gas and
Sasol Gas came info existence against the following backdrop:



241,

2.12.

2.10.1. legally uncertainty and flux in the regulatory framework for
piped gas obfaining at the fime of concliusion of the sulte of
agreements;

2402, Sasol Gas and Egoli Gas are in both in a horizontal and

vertical refationship;

2,103 the exclusive licence granted by the GJTHMC to Egoli Gas;
and
2.10.4. changes in the municipa) boundaries of the GJTMC,

On 27 October 2008, NERSA granted Sasol Gas twenfy pine (28)
licences for the operation of gas distribution facilities, as well as twenty
nine (29) licences for the trading in gas in various areas of the Gauteng,
Free State and Mpumalanga provinces in terms of the Gas Act.  Certain
of the areas in respect of which Sasof Gas was granfed distribution and
trading licences by NERSA are located within the area of the exclusive
licence granted to Egoli Gas by ihe GJTMC. These areas include
Longdale, Technikon and Robertville.

NERSA granted the above-mentioned licences to Sasol Gas
notwithstanding objections from Egolf Gas that the graniing of
distribution! frading rights to Sasof Gas in the above-mentioned areas
will be in confiict with Egofi Gas’ existing rights in terms of the Gas
Licence By-Laws. In ifs reasons for decision granting aforementioned
licencas, NERSA expressly recorded that the commercial agreement
(the suite of agreements), precluding competition between Sasof Gas
and Egoli Gas, may be in confiict with existing competition legislation.



3.

31

3.2

Complaint investigation and findings

On 18 December 2008, the Commission received an application for
corporate leniency in terms of the CLP from Sasof Gas for contravention
of section 4{1){b)(i} of the Act arising from its pariicipationt in the
conclusion and implementation of a sulfe of agreements with Egoli Gas.
On 22 December 2008, following Sasof Gas’ application for gorporate
leniency, the Commissioner, acling In terms of section 49B8(1) of the Act,
initiated a complaint against, infer alia, Egoli Gas and Sasol Gas for
contravention of section 4(1)(b){i) of the Act.

The Commission duly investigated the complaint and after concluding its
investigation found that Egoif Gss and Saso! Gas have concluded and
implemented a suife of agreements containing customer and territorial
restraints which contravene section 4(1){b)(ii) of the Act.

4. The suite of agreements

A1,

The suite of agreements concluded betwsen Egoli Gas and Saso/ Gas
containing customer and territorial restraints are the following:

4.1.1. the Gas Supply Agreement dated 14 August 2000;

4.1.2. Agresment concluded in 2002 in respect of Universal Fibres and
HC Heat Exchangss;

4.13. Letter agreement dated 1 October 2003 in respect of Profal (2™
Factory}),

4.1.4. Amendment to the Gas Supply Agreement dated 28 March 2004,

4.15. Agreement conciuded on 18 April 2004 in respect of Corobrick;
and

4.1.6. Customer allocation arrangementé in respect of Venter Trailers;




4.2.

42.1.

422,

42.3.

42.4.

4.2.5.

10

Almar Packaging, Boart Longyear and Armcoil Africa.

In terms of the suite of agreements referred to above —

A designated class of cusfomers referred to as ‘the
Purchaser's Customer's® (defined as any person
occlpying property or iand located within the Supply Area)
and a gaog?aphic area termed the Supply Area (depicted
on the map contained in Annexure D to the Gas Supply
Agreement dated 14 August 2000) were allocated to Egoli
Gas,

Egoli Gas was restrained from supplying gas purchased
srom Sasol Gas to any other customer other than ihe
designated class of customers allocated to if;

Egoli Gas was restrained from supplying piped gas

supplied to it by Saso/ Gas fo any of its allocated
customers who, to the knowledge of Egoli Gas, on sold
such gas for consumption outside the allocated Supply
Area;

Sasol Gas and its affiliates were restrained from supplying
gas or entering into an agreement 10 supply gas o any of
Egoli Gas’ allocated customers within the Supply Area,

Saszol Gas and its affiliates were resfrained from
constructing, owning, operating or entering into any
agrsement to construct, own of operate any gas pipeline,
or any related plant and equipment by means of which any
of Egoli Gas’ allocated cusfomers (as defined) purchased
gas from Sasol Gas in contravention of the agreement;

f



i1

4.2.6. Egoli Gas and Sasol Gas agreed to two exceptions to the
restraints preventing Sasof Gas from supplying piped gas
fo the designated class of customers allocated to Egoli Gas
within the Supply Areg;

4.26. The first exception allocated to Sasof Gas sixtean
(18) “Purchazsers Customers’ located within the
Supply Area and which are listed in Schedule 1 to
the Amendment o Gas Supply Agreement dated 29
March 2004, Thess sixteen customers were
pre-existing customers of Sasof Gas at the time the

Gas Supply Agreement dated 14 August 2000 was.

cancl_uded; and

427 The second exception aliowed Sasol Gas, by
agreement between the parties on a project by
project basis, to supply piped gas to certain of the

custormers allocated to Fgoff Gas in terms of the '

Gas Supply Agreement dated 14 August 2000 (“the
Purchaser's Customers”) located within the Supply
Area ¥ Egolf Gas decides not to supply such
customers.

4217. On an ad hoc basls, Egofi Gas and Sasol Gas agreed to
allocate specific customers with the Supply Area.

43. The Commission’s investigation is predicated on two main findings:

4,3.1. Firstly, the piped gas regulatory framawork including the
Gas Licence By-Laws do not prevent Egolf Gas _from

/



43.2.

Admission

12

supplying piped gas outside of the Supply Area in

- competition with Sasol Gas, subject to Egolf Gas obtaining

the necessary regulatory approval; and

Secondly, the piped gas regulatory framework including
the Gas Licence By-Laws do not sanction market
allocation in contravention of section 4{1)(b)(ii} of the Act.
The licence granted by the GJMTC to Egolf Gas & a
reticutation licence. The piped gas regulatory framework
does not preciude competifion between a gas reticulator
and a gas distribufor. End user customers can switch
between the services provided by a gas reficufator and the
services provided by a gas distributor provided that the
equipment referred to in 2.3 above is instalied. The
cusiomer and territorial restraints between Egofi Gas and
Sasof Gas prevent such switching from taking place.

Egoli Gas admits that it has entered info a suife of agreements with Sasol Gas,

against the backdrop of the exclusive reticulation licence granted fo it by the
GJTMC, which resulted in a contravention of saction 4(1){b){i) of the Act.

Agresment concerning future conduct

8.1. FEgoli Gas confirms that the previous supply agreement dated 14 August
2000 concluded between Egolfl Gas and Sasol Gas has been cancelled

and that a new supply agreement is being negotiated. To this end, Egolf

Gas agrees and undertakes fo provide the Commission with a copy of.

6.1.1. the new supply agreement within thirty (30) days of the date of

conclusion of the agreement; and



8.2.
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6.1.2. any subsequent amendment to the new supply agreement within
thirty (30} days of the date of conciusion of such amendment.

In addition, Fgoli Gas agrees and undertakes:

6.2.1. to prepare and circuiaté a statement summarising the content of
ihis Consent Agreement to its directors and sharehoiders within
30 days of the date of confirnation of this Consent Agreement as
an order of the Tribunal,

6.2.2. refrain from engaging in market allocation in contravention of
sections 4{1){b)i) of the Act; and

6.2.3. develop and implement a compliance programme designed to
ensure that its employees, management and directors do not
engage in any conduct which constitutes a prohibited practice in
terms of the Act, a copy of which programme shall be submitted to
the Commission within 60 days of the dafe of confirmation of this
Consent Agresment as an order of the Tribunaf,

Administrative Penalty

7.1.

- 1.2

1.3

Egoli Gas is liable for an administrative penalty in terms of seclions
58(1)(a)(iii}, 58(2) and (3) of the Actin the amount of R1, 827 910.76.
The administrative penalty represents |

of Egoli Gas' annual
turnover for business cusiomers for the financial year ended 31
December 2008. ;

Egofi Gas will pay the administrative penalty to the Commission within
thirty (30) after the date of confirmation of this Consent Agresment as an
Order of the Tribunal.

Fgoli Gas shall remit payment of the administrative penalty- the
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following bank account:

Name of account holdsr:

Bank namg!

Account number:

Branch code:

14

COMPETITION COMMISSION

ABSA BANK PRETORIA

£05D778576

323345

7.4, The penalty will be paid over by the Commission to the National

Revenue Fund in accordance with the provisions of section 53(4) of the

Act,

Full and final settlement

This Consent Agreemenf, upon confirmation thereof as an Order of the

\Tfibunaf, concludes all proceedings between the Comimission and Egoli Gas in
relation to the contravention of section 4(1)(®)(i} of the Adt, investigated under
the Commission’s case number. 2009Jan 4212.

DATED &t _Sand 120 on this the (9 #day of M ch2013:

k>

Bushy authorised signatory of Egoli Gas Pyl Lid




DATED at WW on {his the 2Oday of '/ T ™. WZG’IS.

Mot

Shan Rambyaruth
Commissionter, Competition Commission

15
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BEFORE THE COMPETITION TRIBUNAL OF SOUTH AFRICA

CT CASE NO: 06402
CC CASE NG: 2008.Jand4212

In the matier betwean:

THE COMPETITION CORMMISSEION Applicant
and

EGOLI GAS (PTY} LTD Respondent

ADDENDUM TC THE CONSENT AGREEMENT BETWEEN THE COMPETITION
COMMISSION AND EGOLI GAS (PTY) LTD IN RESPECT OF CONTRAVENTION
OF SECTION &(1){(b){li) OF THE COMPETITION ACT NO B9 OF 1998

The congent agreemant between Competition Commission and Egoli Gas (Ply) Lid
dated 20 March 2013 (“the conseni agreemen(’} is hereby amended as follows:

insertion of sub-paragraphs 5.2.4 and 8.2.5 In tho consent agreament.
1. Sub-paragraphs 6.2.4 and 8.2.5 are hereby inserted in the consent agreement.
2. Theinsertsd sub-paragraphs 6.2.4. and 6.2.5 shall read as follows:

"8.2.4. Egol Gas agrees and ungdertakes to give notification to ils existing
husiness customers and ofther palential business customers of

piped gas, including, to the extent possible tothe 16 S Gas

J
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customers as per parsgraph 4.2.6 of the Consent Agreement,
informing such customers that they are free o make use of any

gas supplier of piped gas should they wish to do so; and

6.2.5. The nolificaiion in 8.2.4. shall:

6.2.5.1 be made by Egoli Gas within 30 (thirty) days after the date

of confirmation of the consent agreement as an order of the

Teibunal
6.2.52. take the form of lstters and a pubiic notice; and

6.2.5.3.a copy of the notification will be provided to the
Commission as well as a list of specific firms that will

receive the notification.

DATED at J?fmfﬂn.f;bm? on this 2% Hday of M o4 2013

Wf’

¥

D uﬁmrlsed signatory of Egeﬂ Gas (Pty} Lid

D PHJA’"‘V on zhs; 28 ey of M“"Lzma.

Shan/ bareth
Commissioner, Competitfon Commission



