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. ANNEXURE A

IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA

e case No; COUTWL 1™
CC CASE NO: 2014NGv0687
|
In the matter between: _ | ’
: i . et e o l': ..._ -. ’: B
THE COMPETITION COMMISSION | crmy wect Apphicant
ind o ER e LR *.
: PECTD F:-'a':_ﬂ__;%@._—-—- t : '
INVESTCHEM (PTY) LTD o OQHRSS .. Respondent |

CONSENT AGREEMENT IN TERMS OF SECTION 48D READ WITH SECTION
. 88(1) (b} OF THE COMPETITION ACT, NO. 80 OF 1885, AS AMENDED, BETWEEN !

THE COMPETITION COMMISBION AND INVESTCHEM (PTY) LTD, IN RESPECT |

OF A CONTRAVENTION OF SECTION 4(1)(b)i) AND (1) OF THE COMPETITION

ACT, 1888

Preamble

The Competiion Commission (‘Commiselon’) and Investchem (Pty) Lid
{‘vestchem”) hereby agree that an application be made to the Competition
Tribunal (“Tribunal’) for the confirmation of this Consent Agreement as an order of
the Tribunal in terms of section 49D read with section 58{1)(b)_of the :Compeuuon Act
No, 89 af 1998, .as amended (the “Act’), in réspect of a contravention of |
section 4(1)(b)(i) & (i) of the Act, - | j
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1. DEFINITIONS

For the purposes of thig consent agreement the following definitions shay apply

1.1

1.2

1.3

“Act” means the Competition Act No. 89 of 1998, as amended;

“AEO" means alcohol ethoxylate, a key input material into sodjum laury)
ether sulphate;

“Akulu” means Akulu-Marchon (Pty) Ltd, a private tompany registered in
accordance with the laws of the Republic of South Africe, with its principat

~ place of business situated st ChemPark Complex, 200 Bergrivier Drive,

14

1.5

1.8

1.7

Chioorkop, Kempton Park;

“Commlssion” means the Competition Commission of South Africe, a
stalufory body established in terms of section 19 of the Act, with its principat
piace of business at 1at Floor, Mulayo Building (Blogk C), the dti Campus, 77
Melntjies Street, Sunnyeide, Pretoris, Gauteng;

"Complaint* means the complaint referred to in olause 2.1 below;

“Contirmation Date" meens the date of confirmetion by the Tribuna! of the

Consent Agreement as an order of the Tribunal:

"Consent Agreement” means this agreement duly signed and doncluded

between the Commission and investohem;
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1.8

1.9

1.10

1.1

1.12

1.13

“Investchem” means Investchem (Pty) Lid, a private company duly
incorporated in accordance with the laws of the Republic of South Africa with
its principal place of business at 22 Derrick Road, Spartan, Kempion Park,

Gauteng;

“LAB" means finear alkyl benzene, a key input material into sulphoni¢ acid;
“Partles” means the Commisslon and Investchem;

“Respondent” means Investchem; .

“Surfactant” means Sulphonic Acid (Vestacid SA), Sodium Lauryl, Ether
Sulphate (Vestol EC70, Ves_tql EC282, Vestol ES25), Triethanolamine Lauryi
Sulphate (Vestol TL40), Pearlescent Surfactant Blend (Vesto! PSC40 and

Vestol PSC), Cocomide DEA {Vestamid CDE), Sodium Dodecyl Benzene |

Suiphonate (Vestacid Nag) and Monolspprapry-amiinie Dodececylbenzene
Sulphonate (Vestacid {P90), which products are key Input malerials used in
the manufacluring In South Africa of household detergents and persona

care products (such as cosmetlcs e.g foam bath and shampoo); and

“Tribunal" means the Competition Tribunal of South Africa, a statutory body
established in lerms of section 26 of the Act, with its principal place of
business at 3rd Floor, Mulayo building (Block C), the dii Campus, 77

Melnljies Street, Sunnyside, Pretoria, Gauteng.
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2. INVESTIGATION AND FINDINGS OF THE COMMISSION

21,

2.2

2.3,

On 26 November 2014 the Commission initiated a complaint agalnst

Investchem for & aontravention of section 4(1)(b){) and (i) of the Act,

On 04 December 2014, the Commission conducted a search and selzure
operation at the premises of Investchem and Akulu and seized hard copy
documents and electronic dala after having received information
regarding possible contravention of section 4(1){b)(i) and (i) of the Act In
the markel for the supply and manufaciure of Surfactants by Investchem
and Akulu. Where ap;.:aroprlate. we shall refer to Investchsm and Akulu

collectively as the “Respondants”,

The Commission's investigation under Case No. 2014Nov06B7 revealed

the following:

23.1. During the perod 2003 to 2013, the Respondents, being
competitors in the manufacture and supply of Surfaclants in South

Africa, had an agreement to fix prices and divide the market by

allocating custemers,

23.2. Duwring this period the Respondents discussed and agreed on
increasing prices of Surfactants, which would entail increased
margins. In terms of the agreement.. the Respondents would
discuss increases of input costs, specifically costs of LAB and
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AEO, and this would enable them to agree on the market price of
Surfactants to customers, The Respondents would then Increase
thelr prices by the same amount ard at the same time In response

to Increases in input costs.

2.3.3. The Respondents also agreed to divide the market by allocating
customers 1o each other and agreeing to not pursue each olher's
allocated cuslomers. To achleve this, the Respondents would
quote a higher pilce if a customer belonging o the other wouid

request a guote,
ADMISSION

3.1. investchem admils that during the period 2003 to 2013 It fixed the prices
of Sufactants and divided the Surfactant market in South Afics in

contravention of section 4(1}(b)(l) and {ii) of the Act.
ADMINISTRATIVE PENALTY

4.1. Investchem agrees that it is fiable to pey an administrative penalty of
R23 423 155,00 (iwenty three milllon four hundred and twenty three
lhousand and one hundred and fifty five rand). This amount Is fess than
10% of Invesichem’s annual turnover in, Into or from South Africa for the

financlal year ended December 2013,
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4.2,

4.3.

Investchem shall pay the abovementioned amount to the Gommission in

three equa! instalments over a period of two years as follows -

4.2.1 the first instalment of R7,807,718 within 20 business days from the

Confirmation Date;

4.2.2 the second instalment of R7,807,718 on the first annivarsary of the

Confirmation Date; and

4.2.3 the third instalment of R7,807,718 on the second anniversary of the

Confirmation Date.

The payments referred to in clauses 4.2.1 to 4,2.3 above shall be made

into the Commission's bank account, details of which are as follows:

Bank name:

Branch name:

Account holder:

Account number:

Account type;

Branch Code:

Reference:

Absa Bank
Pretorie

Competltion Commission Feas Aceount

4087641778
Current Account
632005

Case Number; 2014Nov68 investchem
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5.

4.4. The penalty wilt be paid over by the Commisgion to the National Revenue

4.5,

Fund in accordance with section 59(4) of the Act.

Interest will be levied from the {3k (thirteenth} month after the
Confirmation Date on the remaining oulstantling balance at the tate of
Interest on debls owing to the state prescribed by the Minister of Finance
in terms of sectidn BO(1)(a) of the Public Finance Management Act No.1
of 1909, as amended. At the time of this Seltlement Agreement the

epplicable rate was 10.5% per annum,

AGREEMENY REGARDING FUTURE GONDUCGT

5.1,

5.2.

5.3.

Investchem confirms that it has ceased ehgaging in the conduct set out in

clause 2 sbove.

Investchem undertakes 1o refrain from engaging in conduct In

contravention of section 4 (1)(b) of the Act in fulure.

tnvestchem shall implement and monitor 2 competition law compliance
programme incorporating corporate govemance designed to ensure that
Hs employees, management, direclors and agents do not engage In future
centraventions of the Act. In particular, such compliance programme will
fnclude mechanisms for the monltoring and detection of any

contraventions of the Act;

Page 7 of 10

=




54.

5.5,

6.6.

5.7.

5.8.

5.8.

i o ——p——— A R 1

As regards the competition law compliance programme referred to above,
Investchem undertakes to submit to the Commission a copy thereof within

ninety (80) business days of the Confirmation Date,

Investchem shall dirculate a statement summarising the contents of this
Consent Agreement to all manegement and operational staff employed at

Investchem within 60 {sixty) business days from the Confirmation Date.

In addition 1o the administrative penalty Investchem has alzo agreed to

the following addifionat behaviourat remedies,

In perticular, investchem undertakes for a perigd of 4 years from the
Conflrmation Date 1o supply any existing or prospective customers with
Surfactants that Investchem manufactures and / or supplies, provided that
the orders for such supplies comply with lnveslqhem‘s then prevailing
standard terms and conditions, These Surfactants shall be suppiied af
Invesichem's then prevailing prices and on its ordinary terms and

conditions prevailing at the time an order Is made,

The undertaking set oyt in clause 8,7 ebova shall take effect from the

Confirmation Date,

Further to the undertaking abové, investchem undertakes to provide the
Commission with:
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59.1.  bl-annual reports regarding its orders and saleg to customers for &

period of 2 (two) years: and theteafter annual reports for & perlod of 2
(two) years, arid

§8.2.  such information and supporting documents as the Commission may
reasonably require regarding Invesichem's compliance with the

undertakings set out in ¢lauses 5.7 above.

68.3. The Commission shalf also be enfitled fo requesi such reports,
Information and supparting documentation referred {o in clause 6.8.1

and 5.9.2 above el any time on reasonable riotice to Investchem,

- 5.10. Investchem may at any time, on good cause shown, approash the
Tribunal for the undertakings in clause 5.7 fo 5.9 to be lited, revised or

amended,.

6. FULL AND FINAL SETYTLEMENT

This Consent Agreement is entered Into in full and final seftlement of the Complaint
and the Commission's Investigation under Case No. 2014NovD687, as described in
clause 2 above and upon confirmation as an order of the Tribupa!, concludes all
proceedings between the Commissitn and Invesichem relating to the Complaint and
the conduct that is the subject of the Commission's investigation under Case No.

2014Nov068B?, as described in clause 2 above,
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For Investchem

&~ U7

Dated and signed at < pAZTAN

onthe 2\ dayof_Sure 2097

For the Commissjon

\
TEMBINKDS! BONAKELE

ated and signed at_{f€73, 2«0

onthe 2| dayof _Au NE 2017
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IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA

CT CASE NO: CO112JUL17
CC CASE NOQ: 2014Nov0687

In the matier betwsen:

THE COMPETITION COMMISSION R @ Applicant
compeii:;cmﬂbunal
And srmih Afrie
07 -0- 04
RECEIVED BY:
INVESTCHEM (PTY) LTD [ TME_ ¢ ‘og Respondent

ADDENDUM TO THE CONSENT AGREEMENT CONCLUDED BETWEEN THE
COMPETITION COMMISSION AND INVESTCHEM (PTY) LTD DATED 21 JUNE
2017.

It is hereby recorded, by agreement between the parties, that the consent agreement
concluded between the Competition Commission (‘the Commission®) and Investchem
(Pty) Ltd (“Investchem™), signed on 21 June 2017 and presented for confirmation by
the Competition Tribunal on 06 September 2017 (‘the Consent Agreement") is

amended as follows:

AV




1.

AD PARAGRAPH 5 (AGREEMENT REGARDING FUTURE CONDUCT)

1.1,

1.2

1.3.

The following new definition is Inserted as paragraph 1.14:

"Surfactants Business" means the surfactants business of Invesichem;

The following Paragraph is inserted as paragraph 5.7.1;

Investchem's obligations In ferms of the conditions in clause 5.7 above shall
be excused if any delay in supply, or failure 1o supply, was beyond the
control of Investichem or which Investchem could not have avoided or
overcome (including without limitation, as a result of electrical failure, fire,
flood, explosion, breakdown of equipment or machinery, epidemie, riot, civil
commotion, any strike, lockout or other industrial action, act of Gad, war or
warlike hostilities or threat of war, terrorist activities, accidental or malicious
damage or any prohibition by any governments or other legal authority
which is not in force on the dale at which this Consent Agreement was

signed).

Paragraph 5.9.1 is amended as follows:
Bi-annual reports regarding its orders from and sales fo customers in
respect of the Surfactants Business. These reports must conlain the

following detailed information:

[} The name of the customer.




i) whether the customer is new or existing, and if existing the
estimated lenglh of lime the Surfactants' Businesses' has
sold Surfaclants fo the customer,

it} the type of Surfactants sold to the customer during the
reporting period,

iv) for each type of Surfaclants, the volumes sold to the
customer during the reporting period; and

v} for each type of Surfactants, the Rand value of sales to the

customer during the reporting period.

1.4. The following Paragraph Is inserted as paragraph 5.9.4
The obligation imposed on Invesichem in ferms of this clause 5.9 shall

endtire for a period of 4 {four) years from the Confirmation Date.

2. This addendum shall be deemed to be incorporated into and form part of the
Consent Agreement and, uniess otherwise slated, the words and phrases used in

this addendum shall bear the meaning ascribed to them in the Consent Agreement

For INVESTCHEM PTY LTD

=

Name: - i3ger WA il

Designation it MANACIL DIVWRECTER

Dated and signed at _ spA¥TAN on the 2 «» day of s )>TErIER 2017




Fo COMMISSION

T&«B KOS| BONAKELE

mmissioner

feshy o Ot
Dated and signed at_{ v Y} < onthe 5 dayof ULT 017




