@1’\'ﬁaxn,\85 \(,C\”

IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA.
(HELD IN PRETORIA)

CT Case Not -
- 20100CT5392/2012FEB 5781

CC Case-Ng

O S

[l the rhatter between
THE COMPETITION COMMISSION
and

LIFE HEALTHCARE GROUP (PROPRIETARY) LIMITED First Respondent

FILING NQTIGE

TAKE NOTICE THAT the applicant herewith files-the following:
1. CT 8 Notice of Motion; and

2. Consent Agreement between the Competition Commission and’Life Healthcare Group
(Propritary) Limited- and Joint Medical Holdings Limited.

Dated at Pretoria on this ng' day of February 2018,

OTE Campus
77 Meintjies Street
Sunhyside




To:

And to:

Preforia
Tel: 012 394 3335
Ref: K. Ayayee

E-mail: korkola@compeom.co.za

THE REGISTRAR

Competition Tribunal

3rd. Floor, Mutayo

The DTI Campus

77 Meintjies Street.

Sunnyside

Pretoria

Tel: (012) 394-3300/65

E-mail address: Le:'raﬁom@commﬁb;co‘za

WEBBER WENTZEL
Respondanty’ Attorneys
10 Fricker Road

Hliove Boulevard:
Johannesburg:

2196 ‘

Tel: 011 530 5756/5250
Ref: Mr Robert Wilson

E-mail: robert wilson@webbenventzel.com
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Notice of Motion

A-Feh2018
e File #__

Date:

“To: The registrar of the Competition Tribunal

.

Concerning the matter bBetween:

.COMPE-TE_TIO.N COMMSSIQN ‘ £ Applic’ant)x

(PTY) LTD & JOINT MEDICAL HOLDINGS LTD

. LIFE HEALTHCARE GROUP

Take notice thatthe Applic.aht e RNTIN '
intends to apply to the Tribunal for the following order:

Gonfirmation of the attached congent agraement between the Applicant
 and the: Respondents, as an order of the Compstition Tribunal in terms of
saction 480, read with; section 58(1)(b} and section 59(1}c(i) and (i) of
the Gompetition Adt:89-of 1998-as amended (“the Act’) i respect of a
contravention of sectioal 3483 ofthe Act s :

TE__, Jf°

Name and _’TEtIe of persan authorised to sigm: |
Chief Legal Counssl: Bukhosibakhe Majerige: T e

Authorised}mﬂature: Dates

This folm is pres

cribed by the Minister of Trade and Industry in terms of set_:t‘ion 27 {2y of the.Ceripet_lt’ion Act 1998 (Act No. 89 of 1998) .




N THE COMPETITION TRIBUNAL OF 8OUTH AFRIG
HELD IN PRETORIA)

OT Gase No!
GG Case No: 20100CT5382/201 ZFERST81

In the matier hétweaen

THE GOMPETITION COMMISSION splicant

\
i
i

RECEVED Bl e

and .
_ lT%Mi?.: ﬁjﬁf - il
LIFE HEALTHCARE GROUP (PROPRIETARY) LIMITED'  First Regpondent

JOINT MEDICAL HOLDINGS LIMITED . Second Respondent

GONSENT AGREEMENTBETWEEN THE COMPETITION COMMISSION AND LIFE
HEALTHCARE GROUP (PTY) LTH AND JOINT MEDICAL HOLDINGS LIMITED N
RESPECT OF AN ALLEGED CONTRAVENTION OF SECTION 13A{3) OF THE
COMPETITION ACTNO. 89 OF 10298, AS AMENDED

Preambie

The Commission and the Respondents hereby ‘agree ifiat application be made to the
Competition Tribunal for the confirmation of this Consent Agreement as an crdar of the
Compstition Tribunal in terms of 'seciion 49D read with section 58(1)(B) and section SN
and(iv) of theActon the terms get out below:

1. Defintions

For the purpases of this Consent Agreement the fallowing definitions shall apply:

1.1 "Act' means the Compatition Act, 1988 (ActNa. B9 of 1998), as amanded;
1.2 YAfrox" means Affican Oxygen Limited,
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WAHLT heans Afrox Healthoare Limited;
“mmahosp” means Amalgamated Hospitals Limited;

"Commission” means the Ccmpetstaon Coramission of South Africa‘ & gtatolory

Body established in terms of sagtion 19 of the Acf, withy its principal place of
business at Mulayo Building (Block <), the Tl Campus 77 Maintiies Street,

Sunnyside, Pretoria, Gautend;

"Commissioner’ means the Co.mm}'séioner of the Compsfition Commission,
appointed in terms of section 22 of the Act;

"Complaints” mean. the ‘comiplaint submitied by the NHN in terms of section
49B(2)(B)of the Act under case. number 20100¢t5392 and the: comp!am’( initiated by

the Ceommissioner i terms of section 49B(1) of the Act under case number:

2012Feb5781;

the Commigsion, LHCS and JWiH:

" SMH means Joint Medical Hotdings Limited;
MLRG" means Life Healthcare Group (Proptistary) Limited;

YREHN" means the National Hospital Network:.

“"Barties" means the Commission, LHG aind- JMH;

‘Progmed” feans Prasident Medical Investments Limifad;
"Respondents” mean LHG and JMH: and

"Tribunal” means the Gompetition. Tribunal of South Africa, & statufory body
sstablished in terms of section 26 of iier Act, with its principal place of business at

Midlayo building (Block G), the DYl Campus, 77 Malatjies Strest, Sunnyside,

Pretoria, Gauteng, -+




2.1

2.2

2.3

Background.

On 11 October 2010 tha Commission racgived & complamf from the NHN n terms of
4gB(2)(b) of the Act. In this complaint the NHN stated, inter afia, that it s concarned wilhy
ihe LHG sharsholding In JMH and the latter's use of the. LHG tariffs.On 10 February 2012

the Commission intfiated a complaint i ferms of section 49B(1) of the Act. The

Commissibr alleged, jnfer alia, that (HG and JMH, being parties in 2 horizontal
relationship, contravened section 4(1)(b)(i) of the Actin that (MG and IMH agreed that
LHG will hegotiate on JMHS behali the tarifis charged by JMH to varicus medical

schemes, The background.to these complaints is as follows:

Dufing October or Novemnber 1997, Presmed {LHG's predecessor) aoquired a 25%
sharehoiding in JMH. in 1998, the healtheare interests of Afrox were merged: into
Presmed through a reverse listing which fesulted in Afrox holding 70% of the issued
share ‘capital ofPresmed (whose assets then included its 25% nvestment in JMH). '
This fransaction was nofified to the predecessor of the Commission, the Compsiition
Board, which provided Drasmed: with its decision not o pursue ihe inveastigation, l
Pursuant to. this reverse listing and in Ociober 1899, Presmed changed its name o
AL,

On 23 July 2001, AHL and Amahespnotified the Commission of AHL's intention to
acquire contro of Amahosp's: business. In the gchedules to the Forrﬁs CC4A(1) and
CC4(2) ofthis notification; AHL ahd Amahosp did not ideniify JMH as a firm that was
controlled by AHL. The AHL and Afrox 2000 annual.reparts that were included in
this né_tiﬁ_cati_qn did cite JMH ‘as an associate of the AHL group, as well as AHL's
25% interestin JMH. AHL's and Amahosp's merger report in this notification, the
Cammission's referral report and the Tribunal's reasans for approving the merger
were assessed on the basis that JMH was a compatitar of AHL and Amahosp in tha

greater Durbar area.

in 2002, Afrox sought. to increase its shareholding in JVIH from 25% to 49% by
acqu;rmg an addiional 24% sharehelding. AHL's attofneys at the fime wrote 1o the
Cormmissicn bn 22 April 2002 requesting an sdvisory opinion. In this request, AHL's
attorneys advised the Commission that AHL sought to acquire a 49% sharsholding
in MK but that AHE would not be able to canfrol JMH at board or genaral mesting
laval and asked if for this reason AHL would be required 1o rotify the trapsaction,

3




Tharaguest did not mention that AHL zlrsady had a 25% sHaréholding i JMH since
4597, nor did it include the shareholders: agrasmient that had besn conciuded In
1967, The Commission took thie view that thisacqlisitiont of sharss couid lead to de
facto contrdl znd advised AHL's attomeys to notify the transaction. AHL chese not

proceed with the fransaction and-a notificaliof did npt ogour

2.4 On & May 2003 a new firm of attoreys acting on Behalf of AHL wrote to the
Commission requesting an advisory opinion as to whether & similar‘irannac;ﬁcn-
would canstitute & merger s defined in section 12 of the Act. Tn this. request the

o8% sharsholding i JMH was disclosed as well as cértain ferms of the
sharehoiders agresment AHL's .aﬁomeys asserted that AHL's 25% sharsholding: in
JMH did not give it conirol of JMH and that a further 24% shareholding would nat
_plaoe it in a position. 1o contral the policy of -JMH withiri the meamng of section
12(2)) of the Competition Act. Accordingly, the transactlon did hot need to be

nistified to the Commission ifi the prescribed rmanherand form.,

2.5 In its advisory opinion of 20 May ZU03, the Cormm

terms of the JMH shareholders agreemant did not merely afford AHL rinarity
protection rights; but vasted it with some form of joint control in JMH. Accordingly,
the acguisition of t’heédditioﬁai 24% shareholding, would' not change the matrix of
confrol, especially as # would not resultin de jure. contrel or sole controt of JMH by
AHLAHL had already ‘acquired coritrol ‘aver JMH through lite 75% shareholding
together with: the fights in the shafeholders agresment. In the resulf, Afrox
increased its shareholdirig in JMH to 46% and did. not notify this transaction to the:
Cormimission.

2.6 fn 20085, ‘the shareholding in AHL was restructured and AHL changed its name o
LLHG. AHL was then delisted from the JSE following the acquisition of the:majerity of
its shareholding by & BEE consertium arid certain funders. This was netified to the
Commission as & large merger on 14 December 2004 and was. approved by: the
Tribural on 9 March 2005, On 10 dune 2010; Life Healthcare Group Holdings
L1m|ted LHG's holding company, was lisled on thim main hoard: of the JSE In the
hesith care provxders sector. L T

s in August 2011, LHG and JMH netified the Commission of LHG's intention to
sctuire up to 21% of the jssued share capital of JMH, 'tha;’ebg-im;reasih'g LHG's




2.8
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3.2

sharehoiding from approximately 48%. up to 70%. In this notification, during. the

Commission's investigation of the proposed merger ard at the Tribunal's hearingof

the proposed marger, LHG. asserted that it already controlled JMH in terms of

section 12(2)(g) of the.Act through its significant sharehalding in JMH and its say
aver cartain siralegic and financlal decisions of JMH. The proposed transaction was
simply notified. due to the fact that the “bright ling" v section 12(2){2) of the Act

wauld be crossed.

in its reasons for approving the merger, the Tribupal noted that LHG's submission .
that it already controfied LHG was inconsistent with AHL's stance in the Amahosp

marger hofification as well as ‘when requesting an advisory opinion from the
Comnission in May 2003. The Tribunal further stated that for the purposes of the

counterfactual it had {o decide whether LHG had ne cantrol over JMH, an attenuated

form of ioint control of Unvarying sole de facto control.  On the evidencs, the

Tribunal found that LHG or jts predecessors: had de facto sole control of JMH sihce

1697,

Notwithstanding that the Tribunal unconditionally approved LHG increasing its
shareholding in JMH from approximately 49% up to 70%, for commgrcial reasons

the marger was never implemented.

Commission's investigation and finding

During the course of the Commission's investigation of the GComplaints and the JMH

merger notification, the Cormmission found that since 2004, LHG and JMiH agread

‘that all their prices would. be set jointly. To this end, all price negotiations, including

degignated service prov’ider.network arrangements, would be canducted by LHG on
its own behalf and on behalf of JMH. The Commission is of the view that this conduct

cantravenss section 4(1)(b)(H) of the-Actin addition, since at least 2008, no major

decision regarding the business of J M, including its budget, the appointment of kay

employaes and items of major capital expenditure,'woukd-ba taken uniess it carried.
LHG's approval,

The Comrmission found that these changes. in the quality of LHG's c_éhtroi_-overj'JMH
constituted 3 merger in fermg of section 12(1) of the Act, The Commission also

found that the threshold for & large merger as defined in section 11(8){c) of the Act
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a8 read with section 11(1) of the Act and the then aoplicable Notice 253 of 2001 was
mat i respect of such further acquisition of control. “The Commissidn therefore
found that LHG and JMH fziled t0.give notice of the merger.as required by Chapter
3 of the Aot-and-procéed@d to implemeént the merger without the approval of the

Tribunal as requirsd by the-Act.
Admission

The Respondents. admit that the conduct: referred o in clause 3.1 above constiuled a
notifiable iarge merger as defined in section 11{5}{c). of the Act, The Respondants further
admit that they falled to give notice of the merger as requi ired by Chapter 3 of the A¢tand
proceedad to implement the merger without the approval of the Tribunal.as. required by
the Act.

Disinvestment from JMH

snclusion and confirmation of this Consent Agresment, the
Respondents haveagreed that LHG wolld disinvest. from JNIM and that JMH wolla
soguire. nearly all of LHG's shareholding by way of & share buy-back arrangemant. and

that aome existing doctor sharsholders would acquire the- halance of LHG's shargholding.

This fransaction woutd result in the tarmination of the current sharsholders agreement
petween JMH anhd its: sharsholders. The remaininiy shareholders of JMH (nameiy the
sharsholders -other than LHG) wilt, for the: most part; eac:h propartmnateiy Increase their
shareholding in JMH. There are & large number of remaining ‘sharefiolders and no
sha'rhhoi‘der beneficially owns more than ons nalf of the issued share capltal of JMH,
There is no shareholders agrenment between JMH and the refnaining. sharehoelders that
would rict afford any rermaining: sharehelder or group of shargholders the ab;iit\; to
maierlally nfluance the policy of JM MH it & manner comparabie 6 an otherwise controlling
sharshoider. Accordingly, the transaction would not result in:ore or mare #rms acquiring
ar establishing control of JMH. and wolld therefore not constifuie a werger. The
transaction was compléted on 26 February 2014,

Future canduc‘c of the Respondents

Th@ Respondants agrea and undertake 1o na’m‘y the Commission: &f a fransaction
that constitutes a merger s deﬁned in section: 12(1) of the Act and which meets the

thresholds in section 11(5)(B) of () of the Act. The Respondents’ furthermors agree
: 8
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and underiake fo not implsmeant any such transaction without first abtaining approval

feom the competition authorities.

The Respondenis also agres and underiakes 1o develop, implement and moniter 8
compatition law compliance programme. as part of its corporate goverw‘ance‘ policy,

which is designed o ensure that its employees, management, dlre”tors and agents

da not angage in future gontraventions of the Act. In particul ar such compliance

pragramme will ‘include mechanisms for the identification, preve ntion, detection and

monitariig of any contravention of the Ach.

The Respondents furthermore. agree and undertake o, submit & copy of such
compliance programme to the Commission within 80 days of the date of
confirmation of thisConsent Agreement as an order by the Tribunal.

Administrative Penalty

Having regard to the provisions. of sections 59(1)(d), 59(2) and 59(3) of ths Act, the
Raspondsnts: agree. and undertake to pay an atministrative penalty- for the
contravention of seétion 13A(3) of the Act.

Tha Respondents agree that they are jointly and severally fable to pay arr
adminisirative penaity. of R10 000 OOO 60 {teh million Rand, only), one paymg in-full,
the other to be absohxed.

The Resporidents will pay-the administrative penaltyto the Commission within threzs
months from the date of confirmation of thls Consent Agreement as an order hythe
Triburial,

The Respondents will pay the administrative penaltyinto the Commission's bank

‘account, which is as follows:

Y




NAME: THE COMPETITION COMMISSION FEE ACCOUNT
BANK: ABSA BANK, PRETORIA

ACCOUNT NUMBER: 40507785768

BRANCH CODE! 323345

Reference: 20400CT5382/ LGH/ JMH

75 The: Comm:esnon will pay over the administrative. penalty to the Natignal Revenue
Fund in accordance with the provisions of sectioh 59(4) of the Act
§.  Eull'and Final Settlement

This. Consent Agreiement, upon canfimmigtion thereof.as an ord‘er by the Tribinal, Is
aritered. irto. in full and final settiement. and congludes all proceedings: betwesn the
Cammission and the: Respondents relatmg fo the admitted confravention and the- condust

stadihe ol ginie;

Dated and signed at &m Dé \(\3 _on this Ded. day of i’ebmw;& 2018

For LIFE HEALTHCARE GROUP (PROPRIETARY} LIMITED

Naﬁl(/if\eﬁ

Office:
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Dated and signed at’ Nl AN onthis_% dayof TEDELTET 2016

Eor JOINT MEDICAL HOLDINGS LIMITED
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Dr R L Bhoota (chily auttorised)

CHhairman
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[rated and signed at_ HT4Y B &5 onthis_>day of e iteh 2016

For 4% COMPETITION COMMISSION
i
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\Qompeﬁtéo/n.ééommissioner‘
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