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CONSENT AGREEMENT BETWEEN THE COMPETITION COMMISSION AND
DURA SOLETANCHE-BACHY PROPRIETARY LIMITED

Braamble

The Competition Commission (‘Commission”) and Tura  Soidtanche-Bachy

Propristary Limited (“Dura”) hereby agree that application be made to the Tribupal

for the confirmation of this Consent Agreemarit as an order of the Tribunal in terms

of section 48D as read with sections 58(1)(a)(il) and 58(1}(b) of the Competition Act

86 of 1998, as amendad (the “Act’), in respact of contraventions of section 4(1}(b) of

the Act, on the terms below:

1 DEFINITIONS

For the purposes of this Consent Agreement the following definitions shall

apply:



1.1

1.2

15 -

1.4

1.5

1.6

1.7

o]

#het? means the Compefition Act, 1988 (Act No. 89 of 1098), as

amendad!

ACLP™ means the Commission's Gorporate Lenlency Policy {Gév@rnme‘n{

Notice No. 628 &f 25 May 2008, published In Government Bazette Mo,

31064 Q?ES- May 2008}

“ﬂammissmﬁ” 'meam the Compehmn Cammmsmn of South Africa, a
h ‘vta’tutmry body: estabi shed in Eerms of gaction 18 of the Aof; wth

principat plage of business at st F?_iocr-,. Mutaya .Smitiiﬁg {Block ), the di

Campus, 77 Meini}ies-ﬁtreeﬁ; Sunnyside, Pretoria, Gauteng;

“commissioner” means the Commissioner of the Campetition

Commission, appointed interms of seclion 22 of the At

“Consent Agresment’ means this agresment duly signed and concluded

bebween the Commissioriand Dura;

sCover Prive’ means, generaily, a price that is provided by a firm that

wishes to win a tender fo 2 firm that does not wish 1o do s, but may wish
to-remain on the tender list, In order that the firm that does hol wish to win

the tender may submit a higher price; or altamatively a price thal s

" provided by a firm that does not wish to win a tender, but may wish to

remaln on the fender fist, to a firm that does wish fo win that terdder in

order that the firm hatwishes 1o win the tender may subinit a lowar price

“Days” means business days]
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1.8

1.9

1.14

1.12

{43

“Dura” means Dure Scidtanche-Bachy Proprietary Limited a private
company duly incorporated under the laws of the Republic of South Afdca
with it principal place of business at 104 Agroton Road, Asrolon,

Extension 2, Johannesburg;

“Diabor” means Diabor (Piy) Lid a g;r.ivate company duly ihcorporated

under the laws of the Republic of South Africa with its principal place of

_ business at 83 Topaas Si%e@t, %{i@;rkso_drd, Preforia ;

Eearfranki” means Esorfranki Limited a public company duly

incorporated under the laws of the Republic of South Africa with s
orincipal place of business at 30 Activia Road; Activia Park, Germiston,

Dunswart;

“Genmechanics” means Geomecharnics -CC & close corporation duly
incorporated in terms of the Close Corporation Act and has its principal
place of business is sifuated at 12 Broad Acres Avenus, Fourways,

Gauleng;

"GEL® means Cround Engineering Limited, a division of the civil

engineering business unit of Grinaker LTA;

“Grinaker LTA" means Grinaker LTA, an opsating division of Aveng

(Africa) Limited, a public company duly incorporated under the laws of the

100 1 November 2006, Esor Ariea {Pty) Lid ("Esor”) acquired Franki Africa (Pty) Lid {"Franki"} and
was renamed Esorfranki Limited. Referente to Egorfranki In ibis agresiment, inchades Esor andl/or
Franki before NMovember 2006.

Page 30117

i
By



1,14,

115

1.16

1.47

2

2.4

Republic of South Africa with jte principal place of husiness at Block A,

Grinsker LTA Park, Jurgens Street, Jat Park, Boksburg;

“Mochfief means Hochtief Solutions A.G, a public company incorporated
under the laws of Germany with its. principal place of business at

Opemplatz 2,45128, Essen, Germany;

“Eaeies” means the Commission and Dura;

“odic’ means Rodio Geofeshnics (PHy) Lid a private company. duly

incorporated under the Jaws of the Republic of South Africa with its

principal place of business at 1 685 West Road, Midrand, Gauteng,

“Tribunal’ means the Compslition Tribunal of South Africa, a statutory

body established in terms of secticn 26 of the Adt, with its principal place

of Business at 3¢ Eoor; Mulayo: building (Block C), the dti Camipus, 77

Meinijies Street, Sunnyside, Preforia, Gauteng.

BACKGROUND

Piifng projecits

{jn 20 May 2009, the Commissioner initiated & gomplaint. (case no.
Qe_aéf\ﬁay%d,%). against, inter affos, Dura for cettain alleged collusive
arrangements in the market for piling, lateral suppor, Qmuiing and
geotethnical dn‘ﬁ%i‘n_g investigation services with, competitors where projects
were routinely divided amongst the, carelists in accordance with &

‘seorecard” largaly corresponding to {heir market share. The ‘complaint
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2.3 .

sllegad that such conduct was in contravention of section A{1)(b) of the

Act,

On 11 February 2010, the Comissioner iniliated a further complainl
{tase no. 2@?&?%4925} against, infer afia, Dwa for ceriain alleged

collusive tendering relating 1o the market for geotechnical drilling

investigation services in contravention of section 4(1){b) of the Act.

Given that the sbhove fwo complaints related, Jargely, to the same

. respondents, the Commission. consolidated them in accordance with Rule

17(2) of the Rules for the Conduct of Proceedings in the Competition

Commission.

The Durban Undsrsea Tunnel project

2.4

On 18 August 2003 the Commissioner initiated a further complaint (case
no. 2000May4447) against Hochtiet, Coneor {Pty) Lid ("Congor®), Group
Five Limited (“Group Five"), Dura, Stefanulti, Nishimalsu Construstion Co
Lid ("Nishimatsu’) and Grinaker LTA for allaged coliusive tendering, or
alternatively price fixing, relating to the Durban Undersea Tunnel Project,
described below, in contravention of section 4(1)(b)(id) and/or section

A1) of the Act,

3 COMMISSIONS INVESTIGATION AND FINDINGS

a1

Eollowing its investigation of the above complaints the Commigsion found

the following:

Page gol 17

!.,E,P el



3.3

3.4

3.4.1

3.4.2

o)

Dura, iogether with Esorfrarni, Geomechanics, Roedio, Diabor snd
Grinaker LTA (collectively the "Firms"}, agreed on a formal arrangement

to. allocate work,, This arrangement governed how tendering processes

should be cohdutted by each of these Fims, infer aiia, by sefting out

proceduras to be followed by thesg Firms once:a fender is advertised in
order Io ensure that the tender is awarded fo a participant whose turn it

was to get the work.

Representatives of the Fimms, inter alia, complled and managed the

scoracards in aceordance with an agreed p_;eréentegge of the market share
allocated to each of these Firms, The scorecards were kept and managsd

for piling, grouting and lateral support services,

The following projects were alloeated amongst the Firms In terrms of this

grrangement.

fnper Circle

This tender closed on 19 June 2006 and refated 1o grouting and
iateral support services for the Inner Circle bullding in Johannesburd,
During a rheeting in November 2005 (the "Nov 2005 Mesting’), Dura,
Esorfranki, GEL and Rodio aliscated this tender 1o Esorfranki and
agreed ihat the other firms would either not bid or would submit cover

hids,

in accordance with. this' agreement, Esorraniki was awarded the

tander for the innar Circle project.
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7
Mercure Hotel
L343 This tender closed on 14 December 2008 and related to piling and

lateral supporl services for the Mercure Hotel in Johannesburg.
During the Nov 2008 Mseting, Dura, Esarfranki, GEL and Rodio
allocated ihis tender to GEL and Rodio’s joint venture ("Rogel”) and.
agreed that the ethgr firrns would sither not Did or would submit Cover

Pricas.

344 In accordance with this agreement, Roge! was awarded the tender for

the Mercure Holel projact.

Centurion Gafe 1(c)

24.5 This. tender closed on 20 January 2008 and involved grouting and
lateral -support services for the Centurion Gate: o) project in
PratoriaiCenturion. During the Nov 2005 Meeting, Dura, Esorfranki,
GEL and. Rodio aflocated this tender to Rodio and: agreed that the

other firms would either not bid or would submit Cover Prices.

3.4.6 in accordance with this agreement, Rodio was awarded the tender for

the Centurion Gate 1(c) project..

Canturion Gate Td)

347 This tender ¢losed on August 2007 and related to grouting services
for the Centurion Gate 1(d) in Pretaria/Centurfon. During the Nov

2005 Mesting, Dura, Esorfranki, GEL and Rodio alfocated this tender
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248

349

34.10

3411

3.5

35 i

to Rodio and agreed that the other firms wouid either not bid or would

submit Cover Prices,

In accordance with this agreement, Rodio was awarded the tender for

the Centuiion Gate 1{d} project,

Lusip Dam

n 2008, an invitaiion was:published to bid fof the grouting services for

the Lusip Dam in Swaziland.

At the request of GEL, Dura provided a Cover Price to. GEL In terms
of & bid allocation arrangement (GEL provided its tender price to Dura
the tender). In fefms of this arrangement, Dura submitted its bid on 22

July 2005,
The grouting services for the groject were awardsd to GEL.

In addifion fo, and separate from the collusive arrangements gutlined
in 3.2 through 3.4 above, the .Commission found the foliowing tollugive

arrangements involving Dura that were reached on an ad fioc basis:

Legotho Highlands Water Project

in eatly 2007, GEL, Geomechanics, Rogel, Bura, Disbor and

Esorfranki colluded in refation to bidding for the geotechnical driling

Fage 8 of 17 lae‘,
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3.5.3

354

10

investigation services in relation fo the Polihale. Dam and Transfer

Tunnelin Lesotho.

n terms of this arfangement, GEL, Geomechanics, Dura, Diabor and
Esorfrank] bid at a higher price than Rogel .8, Ccv&%’ Price, in order to

snsure that Roge! wing the tender.

The reason. that Gegomechanics, Esorfranki and Diabor agreed o
submit a Cover Price for the Polihale i:kam and Transfer Tunnel

grojects in Lesotho is because Rogel would, in return, provide a Cover

Price for the Gaulrain Riaipid,.. Rail Link project.

Gautrain Rapid Rail Link

in 2006, GEL, Rodio {represented by GEL), Esorfrankl and Dura
attemptad to form a consortium fo bid ot all the geotechnical work for
the construstion. of the Gautrain Rapid Rall Link ("Gautrain™). Thay
fafiad to do this because the Bornhela Concession Company (Pty) Lid,
that operates the Gautrain, was not interested in thsir proposal of

forming a consortium and submitting a joint bid.

After this unsuccassful attermpt to form a consortium, oartain ad foe
agreements relating to the Gaulraln project were concluded between

GEL, Rodio, Esorfranki and Dura.

it was agreed that Rogel, Esorfranki would give a Cover Price of

E50 million on the Saction 03 8 of the Gautrain in order to ensure that
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11

the Dura-Geomecharic joint venturg would win the cortract. In
accordance with this arangement, the Dura-Geomechanic joint

vanture was awarded the tender.

387 It was further agréed that Rogel and Dura would provide a Cover
Price fo-a joint venture between Diabor, Geomechanics and Solftech
{being Esoriranki's geotechnical drilling division) ('DGS”) In-relation to.
{he O;%.'Tambo!maiﬁam drifiing investigation project for the .Gau;{raiﬁ
iy order o ensure that the DGS joint venture won the contract. In
acccfci,am;a'with this arrangement, the NGBS joint veniure was

awarded this tapder.
First Phase Brasmboek Dam

3.6.5 i1 2008, interested paﬁie&s were invited to terider for grouting services

in relation to the first phase of the Braamhosk Dam Project.

358 Dura did not bid for thig project as, at the time, (i) the scorecard
arrangement mentioned abové in 3.2 above in relation 1o the. lateral
support market was stil in place (in terms of which Dura agreed not to
compete in the market for grouting services) and (i) Dura had vary

littie expertise in grouting services.

3540 The first phase of the Braamhoek Dam Profect was awarded to a join

venture betwean GEL and Radio,
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12

Baecond Phase Braamhoek Dam

3511 In or about June 2007, Rogel, the joint venture hetwesn GEL and
Rodio, antered inlo & sollusive arrangement with Dura ragarding the
tander for grouting services for the gacond phase of the Braamhoak

Dam project.

3.5.12 In terms of this arrangement, Dura agreed to submit a Cover Price for

this tender fo ensure that Rogel won the contract,

3.513 In secordance with this arrangement, Rogel was- awarded the tender
on 10 July 2008, for the grouting services for the sacond phasg of the

Braamhoek Dam projact.

Coega Harbour diaphragm wall

3514 in or about June 2007, Rogel and Dura reached a cofiusive
arrangament for the Coega Harbour giaphragm wall praject relaiing to

jataral support and grouting services.

3515 In exchange for Dura submitting a Cover Price for the Second Phase
Braamhosk Dam project, Rogel agreed with Dura that Rogel would
not submit a bid for the Coega Harbour diaphragm wall project, 1o

gnsure that Durg won the tender.

3.5.18 i ascordance with this arfangement, Rogel did not submit & bid for

s project and & joint venture between Concor and Haochtief was

L

~ L 2 B
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3.5.17

356,18

3.5.20

13
12

awarded the tender on 28 Ottober 2007, who subsegusnily appinted

Dura ag a subcontractor on the project.

Durban harbour funnel project

" During 2004 the eThekwini municipality put out a tender for tha

Durbian  Undersea/Marbour Tunnel Project, which involved the

construction of a unnel which carries pipelines to transfer the sewage

generated by :_Eurban': foa wastewater traatment works situated at an

area called the B;;uff,

in. expéctation of this tender Hochtief and Concor formed a joint
verituré called the Durban Harbour Tunnel Contractors Joint Venture
in Concor and a controliing interest of 70% in the DHTC JV. Hochtief

was appointed as the leader of the DHTC.JV,

The. Commission further found that the ‘€Thekwini municipality only '

invited pre-qualiied tenderers to submif bids for this contract, which
inciuded the DHTC JV, Stefanutti Stocks Holdirigs Limited (which was
in & joint venture with Nishimatsu), and Dura (which was later joined

by Group Five)

The Commission's investigation also revealed that on or about
February 2008, representatives of the DHTC JV, Group Five, Durs,
Stefanutt, Mishimatsu and Grinaker LTA met and agreed fo add &

fixed amount of R3 million to their respective bid prices, in respact to

!
g
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ine tender. They slso agreed that the firm which won the lender would

pay a fixed sum of R1 miflion to each of the losing bidders,

5524 The DHTC BV was swarded the tender.
4 ADRMISSION

Dura admits that it entered info the agreemants detailad in 3 above with its

competitors, in contrgvention of section 4(1)b)(}, () or (3if) of the Act.
i CODPERATION

51 Diura agress to fully cooperate with the Commissicn il its Investigation
and prosecution of the remaining respondenis in the above coliusive

conduct. This coopsration includes; but is not limited to:

A.1.1 | To the extent that # s in existence, provide evidence, wiillen or
otherwise, which is in Hs possession or under its control,
concerning the alleged contraventions cdntained in this Consent

Agreement; and

51,2 Ta the exent that it is able, lestify in the complaint referral in
respect of the alieged contravention covered by this Consent

Agresment.
§  FUTURE CONDUCT

Dura agrees and underakes to:

a.
3
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8.1 srepare and circulate & statement summarising the content of this
agreement to its, managers and directors within 14 (fourfeen) days of the
date of confirmation of this. Consent Agreement as an order of the

Tribural;

6.2 impiament and monifor @ competition jaw compliance programme
_incorporating corporate  dovernance. designed o ensure that its.
smployees, management, directors and agents do ot engage. in future
confraventions of the Act2 In particular, such compliance programme wiil

inciude mechanisms for the monitaring and detection of any contravention

of the Act;

5.3 rafrain from engaging int collusive tendering in contraventon of section
401 DY) (i) or (i) of the Adg and from engaging in any prohibited
practice under section 4 of the Act in fufure; and -

6.4 undsrtake henceforth fo engags in competitive bidding.

7 ADMINISTRATIVE PENALTY

7.1 Maving regard to the provisions of sections 58(1)(a)(ill) as read with

sections 59(1)(d), 59(2) and 59(3) of the Act, Dura agrees to pay an

2 For the sake of compleleness, it fs noted that Dura (shordly sfter Tbecame awars of the complaints
against i) undertpok an extensive competition law compliance audit, whish included compstitigs law
taining for Dure's employess in andivipation of an obligation te Implement a competitidn law
compliance program as outfined.in 6.2 hereok,
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7.2

7.3
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adminisirative penalty in the sum of RO68 588.08 (ning hundred and

gighty sight thousand, five hundred and eighty nine Rand and eight
cents)d  This administrative penally consiitutes -approximaiely 2% of
Dara’s total South. Affican revenue. in its last completed financial vear

andad 31 Dacamber 2014,

Dura agrees to pay the above administrative penalty in twelve equal
morthly instalments in the sum of RS2 382,42 {aighty two thousand three
hundred and eighty two rand_and forty two cenis). The first instaliment
must be paid within ten (10) days of this agreement being confirmed as an
order of the Tribunal and subssquent instaliments must be paid on the 19

day of each month.

Payment of the amount referred o In paragraph 7.1 above shall be made

into the Commisslon’s bank gccount, détails of which are as follows:

Bank name; Absa Bank
‘Branch name: Pretoria
Accourt heldar Compstition Commission Fees Account

Accourt number. 4050778576

Account type: Current Account

3 This figure was calculated using fhe Commmission’s: "Legacy Matrodology” for defermining a
cgillement amount for construction firms: 1.25% of the Firm's relevant {urnover i affected subsesiorx
number of carlslised projects = Fire for that affected subsector.
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16
Branch Code: 322 345
_ 2009May4445, 2010Feb4825,
Refarence: 2008May4447 (Dura)
74 The @rmount reférred o in paragraph 7.1 above shall be paid over by the

Commission to the National Revenue. Fund it accordance with section

59(4) of the Act.
8 FULLAND FINAL SETTLEMENT

This Consent Agreen{eht iz entered into In full and final setflement of the
specific conduct set out in paragraph 3 above and, upon confirmation by thi
Tribunal, concludes. all procesdings between the -Cfamnf%ss‘iaﬂ and Dura in
respect of this conduct contemplated under Commission case numbers

2009May4445, 2010Feb4925, 2009May4447.

Foar Durg

- [ated and shyned at 'gi:?iﬂfﬁh‘éf Q?-‘ém*w’ E{” onthe ¥ dayof é%:@»»m' 2018
; : =

A

Name: Thveo ¥ -6 ARCARLS

Dasignation: ity N RGN
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4
For the Commission
) i oot
Dated and signed at __ AT S B orthe o dayof ’r’f%ﬁ‘»c’f 2018

{ B! '
) ] .
f TE@E}?@ KOS! BONAKELE

SCOMMISSIONER
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