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In the matter between:

The Competition Commission Applicant
and

SA Metal Group (Pty) Ltd Respondent
Panel : Y Carrim (Presiding Member)

| Valodia (Tribunal Member)
M Mokuena (Tribunal Member)

Heard on : 12 August 2015

Decided on X 12 August 2015

Settlement Agreement

The Tribunal hereby confirms the settlement agreement as agreed to and
proposed by the Competition Commission and SA Metal Group (Pty) Ltd
attached hereto marked “A”, read with addendum marked “B".

Xm | 13 August 2015

Presiding Member Date
Ms Y Carrim

Concurring: Prof. | Valodia and M Mokuena




[ THE COMPETITION TRIBUNEAL OF SOUTH AFRICA

T Case No; 3HCRAugit
GG Case Not 20085ugi447
f"“& Gése Mo 2007 Aug3i2d 3

in the matter betwsen

THE COMPETITION cotinesion 700 \ | Applicant

‘ ER&QE%‘JEQ ot bt %
T
SAMETAL GROUP (PTY) LTD YespoRdEnt

CGONSENT AGREEWENT BETWEEH THE CONPETITION COMMISSION AND SA
METAL GROUP (PTY) LTD I8 RESPECT OF THE ALLEGED CONTRAVENTION OF
SECTIONSE) ib) & and (IOF THE COMPETITION ACT NO 8 OF 1998, AS
AMERDED

The Compatiion Commission of Soulh Africa and SA Metal Group (Ply) Lid he:&%y etetforct
that application be mads {0 the Competition Tribunal for confirmation of this consent

agresment a8 an order of the Compstition Tribunal in terms of section 480 fegc With
section BE(1Maiit) and settion SB{TNB of the Competiion At MNo. 89 of 1068, as

amarded, batwesn the Condpstiion Comypission and 8A Maial Group (Py) Ltd on tha

tarms aet out Delow
1. Definitions .
Sor pwpeses of iz consent order agresment, the foliowing defindiions shalt apoly:

14, “Aheddac” means Absddac Maials {(Ply) Ltk

12, “Act means the Compsiition Act, No. 89 of 1888, 58 amended;

1.3 TAmalgamated Metals” mesns Amalgamated Borap Metals Reewdiing oo
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“grplicant” means the Compeatition Commission of South Africe

fEen daschs” means Ren Jacoks Metals (P Limited and includss PMR;
‘e Jasobs ronand § wsans Ban Jacobs iron and Stesl Py} Lid;
“Ciseo” means Cape Town fron and Steel Works (Pf Y Limited:

“Cisep supply agresment” mesns the supply agreement enfersd into
Py ag 3?

hetwesn Clasen and NSM on 18 $aniem%r-*§y;;§' and any amendmenis

tharsio, which ragords | argin that it termingtes of Giétobar 2090

“ommission” means the Coimpetiiias Cominission af South Afica, &

)

stztutory body estabi iwhed in farms of saction 18 of the Act with its principat
miacs of business af 9+t Floor, Mulayd Bullding {Block Cj, ths 0TI Campus,

7T Meindias Sireel, Surmyside, Pretoris, Salieng,

“Sommissioner® means fhe Commissioner of the  Compsiiien

Commission, appoiriad in terms of section 22 .of the Ach

CeComplainis” means the corplaint initaled by the Commissionss of ¢

s

Cormizsion i terms of ssclion 488 of the Al ynder case -ﬁumher&

20088002447 and 2007A0g3N2T,

L “Complaint referral”™ means the Commission's wlerral io the Tribuna!

sindler casdruiber STCRALGID,

3 "Consent Agreement” msans this agfesmant set out hergin, duly signed

and goncluded  betwasn the Commission and SAM;

. “Diesignated area” means the Westermn Cape, Northern Oaps and Namibia;

CMOTI means the Deparimentof Trads and Indusiry:

“WRRET msans National Scrap Metal Piyilid

. “the Farties” means the Comimission and 34 Matal Group (Ply) Lig

| “BRRY means Powar Matal Recyclers (Piy) Lid and includes Ben Jacobs;
“Reclary” means The New Reclemation Group (P Limited; f,f
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SR, MSM, Recam and Cisco on Z October 2000 and anfy amandmenis

“Respondent” means SA Metal Group [Piviltd

sCARE teans SA Msetal Sioup {Phy Lig;

CHSAN supply agreement” means the apresment enferad into betwsen

thereln sise referad to gs the Memorandum of Agreamert,;

"Seaw” means Scaw South Africa (Pry i
| “Sesw Petals” means Scaly Metdls Group (Fly) Lid
5, *Scrap” means ferrous scrap retal and nonferous serep meial;

“._Sispp?iam“ means sepp fiers of sorap mstal to consumers of sorap matsl

wuch as mills and foundie
“TonScrap” means Ton Scrap (Ply) Lids

C*Tribunal’ means the Compatiion Trbunal of Scuth Alrcs, a slafulely

hody Sstabiished in tars of section 26 of the Act, with its principal place of

business &t 37 Floor, Mulayo building {Block C), the T Campus, 77
einffiss:Sirest, Sualysids, Pretoria, Gaulengl

“Einiversal” fmsans Universa! Macydling Padg L initad:

The Commissitns Investigation
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On 14 August 2008 the Cdamiviesioner iniiated a complaind under
Compstifion cese number 2008AugZ447 In respect of allaged prohiniied
practicss, agsinst Reciam, SAM, NSM &nd Ciste,

The nifiation was based on 2l eﬁa‘c iong 52t certain arrangemenis submified
on 21 Oclober 2008 to%hs Commission in respedt of 2 large merger filog i
which Rsclam propo to moguire the Dusinesses of SAM and S
assoaiated company Waste Conbrol (PHILY £'Waste Conirol™, constituted
market slloostion, prise ?Exéﬁg ant! exchisive é@ﬂ?éng in comiraventon of

secton 401} and {1 and resiriciive verdical praciizes i coniravention of




sactio
3. Extension of the first complaint

3.4, During tha course of the nvestigation, the Comimissiohar acling i terms of
sachion 48A of the Act, lssued summons against Reclam. On the basis of
the information stibmitted by Reclam iothe Commission, the Comumission
expardad fhe scope.of the Investigation undsr case number 2008Aug2447
o insivde collusive tendering In contravention of section ADBYEY of the
Actagalinst Rectam, NSW, SALL LO Rall Sorap wemlﬁfs OO |, Universs! and

%i

inz

gg}

search and ssimirad st the premissd of Reclam in Johanmashurg, Por
Elizabsih

information that Reclam, Abeddac, Amalgamaled Metals, Ben Jgoubs,

PME,

tendenng in mspect of verious types of noreferrous sorap metal Based on
this. on & August 2007 He Cofmmissioner infiiated another complaint uhider

LEse

respondetie referred toin this paragraph

5(1) of the Actin retation 1o famous and non- farmous serap metal.

On 20 July 2007 the Commissioniablained ssarch wamaniz and condustad

SAM and Universal were engalied in frice fixing and collusive

FPags 4

ading UG

and  Dudbsn., Soon  theresfisr the Commission fsosbed

umber 2007Aug31%1 In terms of the sfleged conduct and

4, The Domnassgsion’s findings

L
Y

Folioy
that

4.9

sing its Investigation of the above allegations, the Commission found

The raspanden suppliers of scrap metal in that they collect
and process sorap metal and are therefore in the sams ling of
susiioss and consequantly in a horzontal reletionship for

purposss of saction 4(1){b) of the At

Reclam, SAM, OClsco and NSM eniersd into  agresments,
arrangemants oF gmdeﬁtam‘ﬁgv to divide the marksi and ik

trading conditions in réspect of both ferrous and non-ferrous sorap

metal in contravantion of section 4{ 1} 5
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Reglarm, DR ardlor Ben Jeoobs end SAM sndersd inio

&

ggregmenis, sangemenis o neferstandings fo fix prices and
divide the markst i respect of nonferrous scrap melal In

cortraventiot of sectio z‘&eﬁ (B} and {1 of the Act.

in ferms of the agreemants, amangemsnis andior undarsiandingsdn rstation
o Raclam, SAN znd NSM in contravention of ssclion 4{1HD)) and [ of

the At the Commission found that:

424, SAMNSM, Reslam and Clon entersd into a Memorandum of
Lgresement TMOAY in October 2000 which led o the agreements,

arrgngaments anidfor undarsianaings that

B
¥

47 BAN wouid éxciusively supply all its shredded fafrous
scrap {ofher than such shredded ferrous sorap whidh SAM

ré@u?fe: for fe owh rheiting activiies witiich dig not excead

SEOMT per monih sourced within the designated ares o
KSH for onward supply to Clsco s preventing Sah
surn -Supplying other customsrs within 2nd oulside the

designated ares;

she
i

ik

b

NSM, would not purchase unprogsssed derrous sorap

atising in the designated arez other (han from SAM;

4243, SAN would not to purchass ferrous scrap outslde of ths

desigrisgad ares;

47214 Haclam and SAN would notdo compete with sach olher in
respect of the purchass of ferois sorsp from ths
designated araa unless Reclam acguiredt scrap for export

bufposss,; and

4218, 8aM would e peripitled to sgil any surplus sorap nodt
required by NBM fo-specific areas outside the designated

sreas ot prices and on conditions spacified by NSM.

in ferms of the agreemants, argrgements andfor understandings in relation

@y
to Raclam, PMR and/dr Ben Jacobs and SAM In contravention, of saction




4.5

4.8,

431, SAM Reclam, PME and BenJecobs 2l of which afs supplisrs and

processors of don-ferrbus sorap matal entered inte & price Tdng

poresment of arangemsnt in 2008 whereln they agreed o Tix the.

madimem prics for six gradas of non-ferrous scrap In the Gauleng

reg%an: and

#2372, The same respoidents agreed to Jdisinbule: From fime fo time, &
format fist with the prices of the maxdmum price of nondemous
sergp, | Once e formz! st ceased being distibuled the same

{ espondents confinued fo discuss buying lBwsls of nohdferrous
- gorep on an informal basls.,
On 4 April 20 85"5, prior {o the Comrission's refamral of these complaints,

Réwiam and the Cesﬁ%}missmﬁ conciuded a datfierend sorsemend wherain it

| admitiad the condravention of section 401HbHD and (1) of the Act i relation

to complaints undsr case fumbsrs 2008Au02447 and '@Qﬁmugﬁﬁgi This

reement was sonfirmed By the Tribunst on 7 May 2008,

In June 2010, prior (& the Comynission's referal of these complaints PR
and Ben Jacobs alsy concluded a sstilement sgresment wherein they
admitedtc the contravention of section (1M of the Acl in rglation o the

complaint Under case number 2087403121,

Following the Commission’s referral of these complaints, the Commission

s seifled withe

A1 Unbversal inOdioher 2000, whersin B admitied to the sontfavantion
of section 4037BWH and (6 of the Act in relation fo the complainis

undar suse mr’*b&fa 2006A00244T ang 2007 A0g3127;

462, NSM In SBovemberZ2010, whersin i admited o S8 confravention
of section {4310y of the Actin relstion 18 the compiaint undar
cass number 2007 AJgBiZf;

483  Abbedacin October 2010, wherein it admitied |




of section 401bih of the Ad inirelation ihe complamt undser cass

nuraher 2007 Aug31 21 and

4584, Amalgametsd Metel it Ociober 2010 whereln # admited @ the
contravention of saction 4T of the Aot in relalion to the
compiaint under case number 2007Aug31 21,
E:H Settiement discussions

S8 has besd sesking fo settle with the Comvnission pricr o ths Commisslor’s refarmal

£

however an agreament batween it and the Commission was onfy reached in Msy 2615

This Consent Agresment is a oprodict of the varous engagemenis batwesn e

Commission and SAM.

5. Admission of Liability

SAM admits that Tt has coniravensd sastions 4(T¥B)0) and (D) of the Act in thal i agresd
with ds compsiiors fo fix prices and divide marksis In relation farous and non-fe OIS
serap metal as desoribad in paragraph 4 above.

7, Future Gonduct

7.4, SAM cobfirms that the conduct under investigation has alreaty ceased and

agrsesio;
744, Fulty cocoperals wih the Commission in its pidsecution of ihe

remaining Respondent in this referre] complaint Thiy aooparation

inchudes, But s pot Emited o

71045 Providing  dosumeniary  evidence, whith 3 i i3
possession or nder s control, conceming e alisged

sontraventions comtained In s Consend Agresment; and

A2 Avelling employess of SAM, and using repannaiie

shdesvelrs o conlact past emplovees of 3AM, 10 assist
£

e

he Gommission i the complaint referrgl i respes

alleged  gontraventions.  coversd by

H
i

3
3
H
H
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541, Prepars and crivlate a statement summanising the conent of this

agreemisnt fo B3 emplovess, mansgers and directors within

&)

et

surtesn (14) deve of the dete of confirmation of this Consent

Aogreament 85.an-orderof the Tribunal!

842 Beirain fom sngacing i the condust described iy paragraph 4
R ¥

Sl in contravertion of section (130 and (i) of the Act,

813  Develop, implement and monitor 3 sompatition iaw compliance

programme as parl of its corpbrate govermance policy. which s
desigred 1 ensurs that s empicyess, managerent, directors and
sgents do not engage in Biluye contraventions of e Act in
pafticular.  such  compliance  progremme  should inoiuds

mechanisms for the idenfification, prevenfion, dstection and

814, To submd a copy of sush ocompliance programme o e

of confmation of ths

<1

Commission. within 80 days of the dab

Consent Agrasment as.an order Ly the Tribunal

g, fdministrative Penaliy

8.1

Maving regard fo fhe provisions of sections SE{1)E)I) =s rsad wifh
sections 58(1¥a), 58(2) and 58(3) of the Act, SAM it lisble to pay an
atministrative pengily.

RBAM agrees and undetiakes to pay an administiaiive paralty Inthe amoaunt
of REZ 430 000 (twenfy hwo million four hundred and thinty thousand Rand)
representing 5% of SAMs Molal relevant derrous and mon-ferois annusl

turnover for the finencis! yeer ended December 2005,

A B L LT e
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This amount does not excesed 0% of SAM's annual tumover It the

3

Fepublic and iIs expors from the Republic for is financial vear ending

SAM Wil pey the folzl amount set ot in paragraph 8.2 sbove o the
Gomrisgion within twanty-four months from the date of confirmation of s
Consent Agreement by fhe Tribunal, To s end SAM will make:

9.4.%. The first instaiment paymant in the gmount of RS 887 500 {_—fs’ve

miffion and sl hundred and seven thousand and five drag

Band) within six months of the date on which the Carzsefﬁ_ i?}r‘ef;ar ig

granted by the Tritunal;

942 Thesecond instalrient payment i dhe amount of REBONT 500 fHve

il and sl hundred end seven thousand snd five hundraed
Rand) within twelve months of fhe date on which the Consent

Grder is granted by the Tribunal;

843, The {hid instaiment payment in the amount of K5 807 500 (fve
reifion snd six hundred and seven dhousand and five hundred
Rand) within eighteen monihs of the date on which the Consent
riier s granted by the Tribunal, and
G.4.4.  The fourh instelment seyment in the Bmournt of BE 607 500 (fve

miien angd six hundred snd ssven thousand ghg five hundred
Fand within tweniy-four months of the date on which the Conssnt

Cirder is granted by the Tribunal,
g ¥

SAM agrees that imerest 'will be appliicabie to the instalments referred to in
naragraphs $4.3 and $4.4 shove, celctlaled from the firsl anniversary of
the date of the Consent Ordar, in terms ©f section BO{1{E} of the Public
Finanos ?v%an:agemem Azt No. 1 of 48995, a3 smendsd rsad with

CGiavernment Savete 37558 No. BOS of 2014,

Ths- ;3»‘«*“}33*& frust be palkd It the Commission's bank accountwiish is a8

foliows:;
HAKE: The Competition Commission F

o} ORI T ST e T




BARK: ABEA Bank, Protoris
ACCOUNT NUMBER: 4UB0TTEETE

BRANCH CODE: 323 345

REFERENGE: Z006Au0R447 and 2007Aug3i121 SAM

9.7. The penalty will bs pald over by the Commission to the Natlonal Revenue

Fund i acoordancs with the provisionsof secfion 884} of the Al
$, Full and Fingl Satlement

is agreament, Upen confirmation as en order by the Tribunal, is entered info in full ang
final setilement and concludes sl proceadings batweanihe Cormmisgion ahgd BAM reiating
ic any sleged woontravention of the Ad thel de Ihe sudject of e Commission's

investigation undar Comymission Cass Mumbers 2008Aug2447 and 2067, Augaizt.

i
- ™ . }“»«\é; R

7 3 , F
et onthe &~ dayol {1y {

Chlef Executive Qfﬁé&?
BA Wetel Group (Piy) Lid




IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA
(HELD IN PRETORIA)

CT Case No: 51/CR/Aug10
CC Case No: 2006Aug2447
CC Case No: 2007Aug3121

In the matter betWeen:

THE COMPETITION COMMISSION _ Applicant

And
SA METAL GROUP (PTY) LTD ' Respondent

FIRST ADDENDUM TO THE SETTLEMENT AGREEMENT IN TERMS OF SECTION
49D AS READ WITH SECTION 58(1)(a)(iii) and 58(1)(b) OF THE COMPETITION ACT
NO 89 OF 1998, AS AMENDED, BETWEEN THE COMPETITION COMMISSION AND
SA METAL (PTY) LTD IN RESPECT OF CONTRAVENTIONS OF SECTIONS 4(1) and
5(1) OF THE COMPETITION ACT NO 89 OF 1998, AS AMENDED.

This amendment fo the settiement agreement, which was concluded between the
Competition Commission of South Africa (“Commission”) and SA Metal (Pty) Lid, signed
by SA Metal Group (Pty) Ltd on 2 July 2015 and by the Commission on 7 July 2015 and
presented for confirmation by the Competition Tribunal on 12 August 2015, sets out the
terms on which the parties to the seitlement agreement have agreed to amend the

settlement agreement:

Clause 4.2.1.4 of the Settlement Agreement is amended by deleting the word “to” and the

amended clause 4.2.1.4 shall read as follows:

“4.2.1.4 Reclam and SAM would not compete with each other in respect of the
purchase of ferrous scrap from the designated area unless Reclam

acquired scrap for export purposes”.




Page 2

Clause 9.3 of the Settiement Agreement is amended and a reference in the clause o the

financial year ending in December 2014 is deleted and the amended clause 9.3 shall read

as follows:

“93 This amount does nof exceed 10% of SAM’'s annual turnover in the
Republic and its exports from the Republic for its financial year ending
December 2005.” '

Dated and signed at IPW "\ 4 onthe | L day of H Wx 2015.

Metal Group (Pty) Ltd

(24

hief Executive Office

Name in Fuli: Grot o A Emﬂhﬁ&{f

Dated and signed at pr@{'oﬂ o~  onthe |2 day of (/ta 2015.

For the Competition Commission

inkosi Bonakele

issioher: Competition Commission




