oompetitioniribunal

ronrd afriecs

COMPETITION TRIBUNAL
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The Competition Commission
and

Pele Kaofela CC

Case No: CO142Nov14/020131
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Panel

Heard on
Last submission received
from Competition Commission

Mr. A Wessels (Presiding Member)
Prof. 1 Valodia (Tribunal Member)
Ms. M Mazwai (Tribunal Member)

10 December 2014

and Respondent on 03 June 2015
Decided on 26 June 2015
Order

The Tribunal hereby confirms the consent agreement as agreed to and proposed
by the Competition Commission and Pele Kaofela CC, annexed hereto marked
“A”, read with Addendum marked “B” and Addendum marked “C".

B

Tribural Member
Mr. A Wesels

26 June 2015

Date

Concurring: Prof. | Valodia and Ms M Mazwai
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FE N THE COMPETITION TRIBUNAL OF SOUTHAFRICA
R o (HELDY NPRETGF&IA} L
o GTCASENO ...... 3
AT L-A‘SE NO: 20993ep4641

' .Ir.é {fﬁélmattef %bat%;rveen:

e f, RECENE Z-

TWEE fgﬁ'if@

S '”a}'(m) and. 58{1) ®) OF THE COMPETITION ACT, NO. 897 0F 1988, As‘:

S AMEMDED BETWEEN THE C:GMPFTiT!ON COMMISS }-ﬂ, AND PELE. KA@FELA*? S
‘.E“‘CC N RESPECT OF cczmmv&wmws COF secnow 4{1}@){;;.) OF THE{, §
ccwmmewm'r o e T

be made to the Cnmpeizmor} Tribunai for tha comirma‘eson Of thls Qﬁnsent Agreemeni

g an order of the Tribunal m tarms of secbon 49@ as read wzth sectzans 58(?)(3) m) B

ané 58(1){b) sf the Com;:iat;taon Act m:s e;g of 1998 as amende{j (the Act) . e

respect of cantravenﬂdns of sectlon 4(’%){&))(;“) of the Aci, on the term% b@iaw




TR DT T T R T T S T A L L L T T D e B T - .

o ‘:f3i:g;ommissildtgi—{afppgmted-;‘;

g 15

: :acqmred by Murray & Rebeﬁs in 20086. Concor is 2 subsmary of Murray

‘;Commiss;ib:j-ef' means the Comm%ssxoner Qf thé_;;ﬁ};ii{ﬁbgtit-ion,; .

‘ ;Sompetxt;on Cﬁmmtssmn in terms Qf sectuon 498 of the Act under case.,:'

number 20098ep484’1

“‘Cnncor” mﬂans {)t}ncor Engmeﬂﬂng;‘ a company du / O'r-porat‘edf :

under the aws. of the Repuohc of Sou’m Af, ca' wzth its pﬂncapai piaca of = 'f: fg? K

busmess at 22 Skeeﬂ Boulevard Becﬁfmdvzew 200? Cmcar was-
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...... 3
.. & Roberts Lzmlted in the Engmeenng Afrtca Platfurm Concor i a, S
"contractor io siructura'!,-‘ mechamcai platewefk and psp:ng (SMPP) '

so!uﬁans-wrthm the mmmg, Wa]s bar‘eeflmat:on, .petrochemlcai and

':5; _P k Boksburg, 1459 Grtnaker LTA isa mu!iiud ‘clpiin .ry construc’aan ‘

iand engmeermg umt of A\:f ,‘3 thh expnrt;se in .‘a;nu' ' é}‘r—-d‘f Ltﬁatket

 sec ors,g Pawer, Mlnmg, infrasirucﬁure Gommarmal Reﬁa

‘ 01} artd Gas

g ‘mwtatmn m@ans the tnvztatmn t@ F;rms in the Cowtructm i

o Engage in Settiement of Contrayenﬁans of the Compeﬂﬁon Act as S

' LF,ebrua,ry 201 1;

publ-shed on: %:he websne of the Comm:ssmn o{

E A .‘jé_tj)ii‘f.“l_oser s foe® 'me‘ans m the caniext of coEiusme‘tendenng, a fae pa;d

o ‘ by the successt’ul tenéerer t{; the losmg Tendarer(s as bampansatmn for

o fthe costs of preparmg a tender' -

141 _“iﬁﬂﬁmi:éy and 'R.dbé'rté” means Murray and Rcb.e%r{sziLi’miie{i’;--fa;?}mblic -
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cempany duly mcarporatad under the laws Df tne Repubi;c af South

Afnca thh |ts prmmpai p!ace ef busmess at Emucjiab Roberts Centre

3 .?2 &keen Bmzievam ﬁedfardv‘sew Murray and Roberts offers civil, ot

g m'&achanica‘l elec’mcal mmmg arsd process engmeenng, generai

' f:ghcmzonial prachcas re

- :;j f,czeantemplated m seaimn 4(1)(13} cf the Act ané ’{hat are onwgomg or had

“Peie Kaofe!a means Pele Kaoféiafc‘ : _campany duiy encarporated’g

'j' under ihe iaws of‘*the Repubho ef Sﬁﬂt h Afnca Wsth lts prmcipai place of S

busmess at Plot 99 ?Oth Stree‘& Dmmkﬁmof Smaﬂ Holdmgs;

e ;Oilfantsfontem Peke Kaofela s a mu tzd:scplmary cml engmeermg:_

g f::?mmractar speczahzmg |n concre‘re structures specn“ cail. :

by 'dges mac!s

mass earthworks and preeast canc:rete members Pele Kaofela waszil

Page 4 of.}si‘
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horizantd! practices relafing te the construction industry that are
contémplated in section 4(1)(b) of the Act and that cedsed afier 30
November 1998, but more than three years before the compiaint was
initiated;

“Respendent” means Péle Kaofela;

“Tribunal” means the Compeatition Tribunal of South Africa, a statutory
body established in terms of section 26 of the Act, with fts principal

place of business at 3 Floor, Wulayo building {Block €, the dfi

Gampus, 77 Meinijies Sireet, Sunnyside, Pretoria, Gauteng;

5  BACKGROUND

2.4

5.2

‘On 01 Septemibér 2009, foflowing the receipt of spplications for
dmmunity in tefms of the CLP, the Commission initiated a complaint in

Herms of section 48B(1) of the Act tnter case number 2009Sep4641

into particular prohibited prictices relating fo conduct in construction

projects, by‘the firmsg listed baidw.

The complaint concérned alleged contraventions of saction A1)} of
the. Act as regards price fixing, market aliocation and coliusive
tendering, The investigalion was .initiated against the following firms:

Grinaker LTA, Aveng (Africa) Ltd, Stefanutti Stocks Holdings Lid, Group

Five Lid, Murray & Roberts, Concor Lid, G. Liviero & Son Building (Ptyy

Page 50f13
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Ltd, G!urlc‘:ich Coasta! Pm}ects (Pty) Lid Hochtsef Censtructm AG )

‘"aura Soietanche-Bachy (Pty) L’ed !\ashsmatsu Consd’uct:on Co L,

Esorfrankl L, VNA Puimgs CC Rodto Geotechmcs (Pty} Lid Dzabcr_ e

Gauteng Ptlmg (Pty} Lid Fa!rbrmher Gaetec;hmcaE CC

':-?E‘Geomechamcs C;G Welson Bayiy Holmes-ﬂvcon Ltd and mher

g ?consifucttorﬁ farms lnckudmg jmant ventures

(TP I B fj;beheve that: there was wnﬁespreafd ca!!usscxn i fhe canstrucﬂon sester -

o 5;.:;'ccmtravenimn of mcﬁon 4(1’)_03) (Uf) of the Act Accmdmgly, in fine With

S C o L S ;'_?age 8.0f43
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. 25 T he COmmlSSEOH recelved settéement appiications from 21 (*wenty -ona)

f rms that dlsniosed a: ‘fotai numbar af three hundred 3@0 pm}ects Whluf’l

L tmphcated by %hose that apphed Peie Kaofefa is ane of the 25 (twenty‘” _____
?‘wa} impl:cated farms Pele Kaofeia ha$ agreeci tr:.u seﬁie the pro;ect ;t is :
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Hartebsesfontein Water Care Works Project

A

' ,'I{aofela} reached an’ agreemem wfth Grlnaker Murray and Roberts i .

B ';Diamlm Jom’t Veniure and Concar;fMaSacrefe Jomt Vemuz‘e in respec:t:-;;;,l U

Ly

- —_w;nmng bldder waH pay % lesers fee of RﬁOG 600 to each ef the !osm' R

at Haﬁebe&sfcntem The clzer:t for: the pmject Was East Rand Water; :

rbxdders

“Inor &bout May 2084 Peie Kaofela (formerly known as Cwiican Peha

of the Haﬁebeesfoniem Water Care Wcrks prc;act

ooniraventlon thf secﬁon 4¢ 1) (b) (m} E}f the Act

-§Thé-‘p'-rbj‘é¢t'was'é‘é%‘*i:he 'extéh-sion:-ef the -ékiéﬁngwaté% j"c::-"e'f:ih'rle'rzt Wdr"ké: R

ff,Qare Compgn_y. The ,pro;_ect was egm.gleted-en,zs Septembg:;_-zoo?_

ADMISSION -




' Paie Kaofe%a admsts that Ji entered mto the agreement detaaled in paragraph 3

6.2

 Ebrureconpuet 0 L

::.L_j,6.1.?":

6'.%@;_

. :"Eabove with its ccmpeﬁtors in contraventlon of sectlon 4{'%) {b (zaa) of the i-‘\cf

oﬁ;heAct

submit a -rr;iéapy of such compliance programie to the -Commission

- Page 9 6“3-'




7,.21:.{‘1..'R’18 234 32 (eighteen i:housand i:ww humirea:i and th;rty four rand and"5 i"

o thtrty two cems) per manih for th@ nrst g (mx) (R18 234 32 % 6 mcnths «335: .

R 0o 405. 92} payable on'ar- befors the 363”’ af ea»h m@n’m ‘fs‘_‘ 2

722 R2G 05? 75 (twenty thousarzd aﬂd ﬁﬁy se\zen rand and seventy fzve' o




‘R328 71?;.75 pkus RBE 521, 78 (10%'

(R18234 3 x 18 months

: Bﬁaﬂ-ﬁ?f;n:ar-ne:'
S ’F‘Gmuﬁtﬁﬁi.déﬂ ‘
Ao, 4
Ass:%;:uﬁt ty_-_;;eif -

Branch Code: f;::f
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' Referenc‘effﬁf_ Case ﬁﬁrﬁbe; 2@'&983;34841P-e!'e-fiv(aofela

E}assgnatmn MQMQWMF';"% 2

For the Commission -
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M THE COBMPETITION TRIBUNAL OF SOUTH AFRICA
HELD IN PRETORIA)

CT CASE NO: 029331
GO CASE NO: 20098ep4841

In: the matter batween:

THE COMPETITION COMMISSION Applicant
and
PELE KAGFELA CC Respondent

ADDENDUM TO THE CONSENT ACREEMENT ENTERED NTO BETWEEN THE
COMPETITION COMMISSION AND PELE KAOFELA CC, N RESPECT OF A
CONTRAVENTION OF SECTION 4(1)(b)if) OF THE COMPETITION ACT

t. Introduction

This is an addendum to the Consent Agreement concluded between the Competition
Commission ("Commission”) and Pele Kaofela CC ("Pale Kaofela™) (collectively
referrad 1o as "the carties”) on 18 November 2014 in respect of a confravention of

section 4 TR of the Competition Act no. 89 of 18885, as amended {“the Act™).
2 Recordsl

240 On 26 November 2014, the Commission filad an application to the

Compsetitlon Tribunal {"the Tribuna®™ for an order confimming the Consent
e i 4

o




Agraement referrad to above,

2.2. Fuollowing the fling of the consant agreement, the Commission noted that
clauge 7.2.1 of the consent agreement did not correctly record the parties'
agreement with ragard to the paymeni terms,  In light of this error, the

pariles have agreed 1o amend clause 7.2.1 as set out below,
3. Clause7.2.1

3.1, The parties agres that the confenis of clause 7.2.1 of the consemt

agreement be deleted and replaced with the following wording:

311, "R18 234.32 {elghiean thousand two hundred and Wiy four rand and
thirty two cents) per month for the next 3 (five) months (R18 23432 x & =

91 171 60) pavable on ot before the 30™ of sach month.”
For Pele Kaofels OO

Dated and signed at C’::EMT“M Rl  onthe _fj.’,l day of DEteMRER 2014

Designation: MANAGiNG. Y EMBER

Page 20f 3




For the Commission

Diszted and signed at Q“f@}(*ﬁw’\ TN

T

o™ T
P
) ™

TEMBINKOSI BONAKELE

i
1

aﬁmwﬁzssmmm

on the ﬁrday of EB%CQU%QEM
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IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA

(HELD IN PRETORIA) -

CT CASE NO.: 020131
CC CASE NO.: 2008Sep4641

In the matter between:

i

COMPETITION COMMISSION Applicant

and

PELE KAOFELA CC edpondant

FILING NOTICE

BE PLEASED TO TAKE NOTICE that the applicant hereby files the following
docurnent:

1. Addendum to the consent agreement entered into between the Competition

Commission and Pele Kaofela CC.

| 7
SIGNED at PRETORIA on this 3 ~ day of June 2015.




TO: THE REGISTRAR
~ Competition Tribunal
3rd Fioor, Mulayo
The DTI Caimpus
77 Meintjies Street
" Sunnyside
Pretoria
Tel: (012) 394-3300/55

E-mail address: Leratom@comptrib.co.za

AND TO:

COUZYN, HERTZOG & HORAK
321 Middel Street

Brooklyn 3‘

Pretoria

Ref: Mr Oosthuizen/jvs/C465
Email: costhuizen@couzyn.co.za
Tei: (012) 460-5090

Fax: (012) 346-7473

Al iy ki 1 e T TP 4 A B S L e bt 2 S T T 1

[

COMPETITION comm\%ﬁu
Applicant
77 Maintjies Street

Sunnyside
Pretoria

Tel: 012 394 3032
E-mail:NellyS@compcom. co.za




THE COMPETITION COMMISSION

IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA
{HELD IN PRETORIA}

LT CASE MO g20731
CC CASE NO: 2008Sep4641

ini the madter between:

and

Vazceven BY: =7

\;TlME:_m Jlﬂ;ﬁ&; - isESHONdent

PELE KACFELA CC

AﬂﬂEﬂﬁﬁM TG THE cﬁmsen'r AGREEMENT ﬁﬂ’ram e
COMPETITION c:@nmiss:f

1998, AS AMENDED

1. Introduction

Thisis an addendurh to the Gnnsentﬁgmem concluded between the Gompetition

C’afnhﬁmﬁm (‘“Gﬁﬁﬁﬁiéﬁiﬁ?f%‘ and Pele Kaofels GO {"P%Fé Kaafela") {mi%etxmfeiy*

2, Recordal

21, On 28 November 2014, the Commission filed an application to the

AND PELE KAGFELA CC, I RESFE& @F‘ A
CONTRAVENTION OF SEGTION 4(1){b)ilij OF THE COMPETITION ACT 89 BF

0




Campetition Tribunal {The “f-ribqaai“}- for an, order confirming the Gonsent

Agresient referred to above:

22. Foliowng the filing of the thsami agreement i was noted that the rarms
of the respondent was migspeit-as ‘Peke Kaofela® in the Fi-i‘:rsg Kotics and

tndex of the application te.the Tribunat,

2.3, In light of this errar, 1S paiies heisby Gy st thé Cotrect nam of ths
respondent is Pele Kaofla. Adordingly, aby retarerios to "Peke Kefela’

should be replaced by “Pale-Kaofelz.”

For Pele Kaofela €C

Dated and signed at E?ETﬁfﬁ it me%f day of Mﬂ;%" Ems

Destgnation: MANAGING MemBER

Forthe Commisaion

ated ant sgred at_WEORNGL__amine__dayof O3 |
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