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Heard on : 18 February 2015
Decided on : 18 February 2015
Order

The Tribunal hereby confirms the consent agreement as agreed to and proposed
by the Competition Commission and Viaming. (Pty} Ltd, annexed hereto marked
HAH.

P\v}’, 18 February 2015

Presiding Member Date
Mr. A Wessels

Concurring: Mr. A Roskam and Prof. F Tregenna
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IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA
HELD IN PRETORIA

CT CASE NO:

GG CASE NO: 2009Sepd641

In the matter between:
_ _ ] .
THE COMPETITION CGME{’?iSS-iG?&\ Applicant
and -}
’ o i —'i .
YEARING (PTY)LTD ' Respondent

CONSENT AGREEMENT IN TERMS OF SECTION 490 READ WITH SECTION

58{1){(b] CF THE COMPETITION ACT, NO. 88 OF 1998, AS AMENDED, BETWEEN

THE COMPETITION COMMISSION AND VLAMING (PTY} LTD, IN RESPECT OF
CONTRAVENTIONS OF SECTION A{1){b)(ili) OF THE COMPETITION ACT

. The Competilion Cammi&si.un {“Comzfziésion”} .-and Viaming (Ply) Lid {‘"’Vlamfng"'}
hereby agree that application be made to the Competition Tribunal (*Tribunal”) for
the confirmation of this Consent Agreement as an order of the Tribunal in terms of
Qe-ciicn 48D read with section 58{(11(b) of the Competition Act no. 89 of 1888, as

amended ("the Act"), in res;ﬁe::t of contraventions of section 4{1}(b}{iii} of the Act.
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1 DEFINITIONS

For the purposes of this consent agreement the following definitions shalt apply

12

1.3

1.4

.
N

1.7

1.8

“Act” means the Competition Act, 1998 (Act No. 89 of 1998}, as

amended;

“CLP"  mesns the Commission’s Corporale  Leniency  Policy
{Govermiment Notice No, 628 of 23 May 2008, published iy Governinent

Gazetlte No. 31084 of 23 May 2008);

“Commission” means the Competition Commission of South Africa, a
statutory body established i terms of section 18 of the Act with its
principal place of husiness at 1* Floor, Mulayo Buikﬁi?lg {Block £}, the dti

Campus, 77 Meinfjles Siraet, Sunnysids, Preloria, Gauleng;

“Consent Agreement” means this agreement duly signed and concluded

belween the Commission and Vlaming;

“Invitation” means the [nvitation to Firms in the Construction Industry to
Engage in Seiflement of Contraventions of the Compstition Act dated 1

February 2011;
“Parties” means the Commission and Viaming;
“Rainbow” means Rainbow Construction (Pty) Ltd;

“Tribunal” means the Competition Tribunal of South Africa, a statutory
body established in terms of section 26 of the Act, with its principal place '

of business at 3™ Floor, Mulayo building (Block C}, the dti Campus, 77

(S
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Meinljies Street, Sunnyside, Pretoria, Gauteng; and

“‘J’!am%ng*" means Vlaming (Pty) Lid, a company incorporated under the )
laws of the Republic of South Africa with its principal place of business at

14 Wiid Peach Avente, Fouways Gardans;

2 BACKGROUND

2.1

2.2

On 1 September 2008, following the receipt of a-ppiicéﬁons for immunity
i terms of the CLP, the Commission initiated g complaint in tems of.
section 488(1) of the Act into parﬁm}ar pf@h%-bii@d practices relating to

conduct in respect of numercus construction projects, by the firms listed

below. This complaint concerned alleged contraventions of ssciion

A(1){b) of the Act with regard to price fixing, market afiocation and

“coliusive tendering. The investigation was iniliated against the following

firrne: Stefanutli Stocks Holdings Limited, Aveng (Africa) Limited, Group
Five Ltd, Murray & Roberts, Concor Lid, G. Liviero & Son Buiing (Pty)

Lid, Giurdcich Coastal _P_rt}je-éts {Pty) Ltd, Hochtief Construction AG, Dura

‘Soletanche-Bachy (Ply) Lid, Nishimatsu Construction Co Ltd, Esorfranki

Lid, VNA Pilings CC, Rodio Geotecnics {Pty} Lid, Diabor Lid, Gauteng
Piling '{?ty} Lid, Fairbrother Geotechnical GC, Geomechanics CC, Wilson
?.Sayiy' Holmes-Ovcon LTD and ofher construction firms, including joint

veniures.

The Commission's investigation of the above complaint, as well as
several other of the Commission’s investigations in the construction

industry, led the Commission to believe that there was widespread

A




2.3

collusion in contravenfion of section 4{1YBMiD of the Act in the

construction industry. Accmdiﬂgiy, in line with the purpose of the Acl as
well as the Commission’s functions, the Commission decided fo invite
.C(}ﬁ‘s{rii.cﬁﬁn firms that were involved in collusive conduct {o settle with
the Commission on favourable terms. This Invitation was published on
the Commission’s website on 1 February 2044, This was also done in
the inferests of transparency, efficiency, adaplability and development of
the construction industry, the provision of campéﬁﬁve orices, as well as in
urder to expedile finaiisatian of the investigations, under a fast irack
process, The invitation spesifically provided that it was open fo firms 1o

also apply for leniency in terms of the CLP.

In response fo thé Invitation and in terms of the Commission’s CLP,
Viaming was first to apply for lenisncy in respect of the conduct described

in paragraph 4 below.

3 CONDITIONAL IMMUNITY

34

The Commission granied Viaming conditional immunity from prosecution

before the Trbunal for its involvement in the prohibited practices

described in paragraph 4 below.

fn exchange for conditional immunity, Viaming, infer afia, 'agreeci to co-
operate with the Commission in respect of any sieps that the
Commigsion may deem necessary to obtain an order from the Tribunal

declaring the conduct set out in paragraph 4 below to be a contravention

f

of section 4{1){(b){ii)) of the Act.

o
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4 GO.?\%{')UCT tN CONTRAVENTION OF THE ACT

Viaming disclosed its pariicipation in the following prohibited practice in
g :

contravention of section 4(1){(b)(il} of the Act:

Benmore Shopping Centre tender

4.4

4.2

4.3

in or aboui December 2008, Viaming reached an agreement with

Rainbow in terms of which they agreed on the submission of a cover

price in refation to the Benmore Gardens Shopping Centre in Sandton

{(*Benmore Shopping Centre project’).

The agreament was reached following ab invitation by Coffey Projects
{Pty} Lid to construction firms fo tender for the construction of cedain
alterations and addifions to the Benmore Gardens Shopping Centre in

Sandton .

Following this invifation to lender, Viaming telephoned Rainbow to

*request a cover price to enable it to bid buf not to win the tender. During |

this interaction, Rainbow provided Vigming with a cover price of

R35 435 006, which Viaming subseguently submitied as #s bid price.

5  As can be seen from the above, Viaming and Rainbow agresd that Viaming

would submit the cover price, provided by Rainbow, for the Benmore Shopping

Centre Project.

& . ADMISSION

Viaming admits that the conduct set oul in paragraph 4 above is collusive




tendering in contravention of secticn 4(13{b)(1) of the Act.

7 CO-CPERATION

7.1 in so far as the Commission is aware, and in compliance with the
requiremenis as set out in the CLP, Viaming:
7.1.1 “has provided the Commission with truthful and timely disclosure,

including information and documents in its possession or under

its control, relating o the prohiblied praclices;

742  has provided full and expediious co-operation iv the

Commission concerning the prohibited practices;

7.1.3 has provided a written undertaking that 4 has immeadiately
ceasad to engage in, and will nof in fulure engage in, any form

of profuibited practice;

7.1.4 has confinned that it has nof destroyed, faisified or concesled
information, evidence and documenis relating to the prohibited

practices;

7.1.5 has confimmed that it has not misrepresented or made a wilful or
negligent misrepresentation concerning the material facts of any

‘prohibited practice or otherwise acted dishérz.esﬂy,
&  FUTURE CONDUCT

81  Viaming confinns that it no longer engages in the conduct sel out in

4
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8.3

8.4

| paragraph 4 above.

in compliance with the reguiremenis as set out in the CLP, Viaming
agrees and undertakes to provide the lCﬁ}mmiss%en with full and
expgdiﬁéué co-operation from the time that this Goﬂseéi Agreement is
cénc!dde(f until the subsequent proceedings, i any, in the Competition
Tribunal or ‘th-a Campefétieﬁ Appeal Court are completed, ?his inciud&é; o

bt is not limited to;

8.2.1 1o the asxent that i s In existence and has nol yet been
provided, providing (further) evidence, writien or otherwise,
which is in ifs possession or under its control, conceming the

contraventions contained in this Consent Agreement:

822 avalling its employees and former employees o teslily -as
witnesses for the Commission in any cases regarding the

contraventions contained In this Consent Agreement,

Viaming shall continue fo implement and monitor a competition law
c.ompiiaﬂce. programme incorporafing corporate governance designed fo
ensure ‘that its emplovees, ﬁzanagemani, direcidra and agents do not
enéaga in fulure sontraventions of e Aot In pariicular, such compliance
programme will include mechanisms far‘{ha‘ mon%tor%ng érzd detection of

any contravention of the Act.

Viaming shall circulate a statement summarising the contenis of this
Caonseni Agreement {o all management and operational staff enployed at

Viaming within 80 days from the date of confirmation of this Consent
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Agfeement by the Tribunal,

8.5 Viaming will not in the future engage in any form of prohibited conduct
and will not engage in collusive tendering which will distort the outcome
of tender processes but undertakes henceforth to sngage in compelitive

bidding.

For the Commission

-y

Dated and signed at {teiot _onthe ) day of 53;9&‘5’5““%’{,’ 2014
@

W
I\E)n%gosz. BONAKELE -

i
~ « -
lelﬁéﬁiﬁﬂer .
i A i r

For Viaming

Dated and signed at Sournics U@ _onthe ISkday of Neuenfed 2014

L

Name: ~ X, \*XLF\MW\BG




Chisf Execuiive Officer
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