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iN THE COMPETfTiON TRIBUNAL OF SOUTH AFRICA
ELD INPRETORIA

CT CASE NO:

CC CASE NO: 2009Sep4641

in the matier between:

- THE COMPETITION COMMISSION (i Applicant
and

GIURICICH BROS CONSTRUCTION (PTY) LIMITED - Respondent

CONSENT AGREEMENT IN TERMS OF SECTION 49D READ WITH SECTION
58{1)(b) OF THE COMPETITION ACT, NO. 83 OF 1988, AS AMENDED, BETWEEN
THE COMPETITION COMMISSION AND GIURICICH BROS CONSTRUCTION
(PTY) LIMITED, IN RESPECT OF CONTRAVENTIONS OF SECTION 4{1)}{b){iii} OF

THE COMPETITION ACT

‘The Competition Commission ("Commission’} and Gluricich Bros Copstruction (Ply}
Limited (“G;ur ich Bros’ '} hereby agree that a;:ipii{:aiicm he made to the Cc{ﬁgeﬁﬁon
Tribunal ("Ttibunal™} for the confirmation Vof this Consent Agreement as anordé-r of
the Tribunal in terms a section 49D read with section 58(1)(b) of the Competition 'Agt
no. 86 of 1998, as amended {“the Act"), in respect of contraventions of set;ﬁoﬁ

4(1)(@}(5 ) of the Act.
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DEFINITIONS

For the purposes of this consent agresment the fdilowi_ng definitions shall apply:

1.1

e
L

14

1.6

1.7

“Act® means the Competition Act, 1998 (Act No. 89 of 1908), as

armnended;

C*CLEP” means the Commission’s Corporale - Leniengy  Policy

(Govermment Notice No. 628 of 23 May 2008, published in Govemment

Cazette No. 31084 of 23 May EQGS}I

“Commission” means the Competition Commission of South Africa, a
sfatutory bedy estabilished in terms of section 19 of the Act, with its
principal place of business at 1% Floor, Mulaye Building (Blogk C), the

dii Campus, 77 Meintlies Streetl, Sunnysids, Prelona, Gaulteng;

"Consent Agreement” means this agreement duly sighed and

concluded between the Commission and Guiricich Bros:
“Edilcon Construction” means Edilcon Construction {Ply) Lid

“Giuricich Bros’ means Giuricich Bros Construction (Pty) Limited, &
company incorporated under the laws of the Republic of South Africa
with its principal place of business at Cedarwood office park,

Woodmead, Sandton 2052;

“Invitation” means the ‘Invitation to Firms in the Consiruction Industry

to Engage in Setflement of Contraventions of the Competition Act’ 'da_ter_%

A

February 20117




1.8

1.1

“Parties” means the Commission and Guiricich Bros:

“Stocks Building * means Stefanufti Stocks Holding Limited s

situated at Protec Park, corner Zuurfonfein Avenue and Qeranjerivier

drive, Chloorkop Kempton Park, Fast Rand.

“Tribunal” means the Competition Tribunal of South Africa, a statutory

body established in terms of section 26 of the Act, with its principal

place of business at 3% Floor, Mulayo building (Block €), the dii

Campus, 77 Meintjles Street, Sunnyside, Pretoria, Gauleng;

Wiaming” means Viaming (Pty} Lid.

BACKGROUND

21

Cn 1 Sepiember 2009, following the receipt of appiications for immunity
in terms of the CLP, {he Commission injtiated a complaint In terms of
s.ection 49B(1} of the Act into particular prohibited practices relating 1o
conduct in respect of ntmerous construction projecis, by the firms listed

below. This complaint concerned alieged coniraventions of sechion

A{1}{b) of the Act with regard fo price fixing, market allocation and

collusive tendering. The imfestigaﬁcn was initiated against the following
firms; Stefanutfi, Aveng (Africa) Limited, Group Five Lid, Murray &

Foberts, Concor Lid, G, Livierc & Son Buildmg (Pty) Lid, Giuricich

| Coastal Projects {Ply) Lid, Hochtief Construction AG, Dura Soletanche-

Bachy (Pty) Ltd, Nishimatsu Construction Co Lid, Esorfranki Ltd, VNA




2.2

- Pilings CC, Rodio Gesteonics {Ply) Lid, Diabor Lid, Gauteng Piling (Pty)

Lid, Fairbrother Geclechnical CC, Geomechanics CC, Wilson Bavly
Holmes-Oveonr LTD and other consiruction firms, including  joint

vaniures,

The Commission’s iﬁv&stigaﬁoﬁ of the above complaints, as well as
saveral other of the Commission’s investigations in the construction
industry, led the Commission to believe that thers was widespread
collusion in conlraventions of se&tifml AR Qf.the Act in the

construction industry. Accordingly, in line with the purpose of the Act as

- well as the Commission's funclions, the Commission decided o invite

construction firms that were involved in collusive conduct to settle with
the' Comimission on favourable terms. This Invitation was published on
the Commission’s website on 1 February 2011, This was also done in
the interests of {ransparency, efficiency, adaptability and development
of the construction industry, the provision of competitive prices, as ‘}aeli-
as in order fo axpedii@z- finalisation of the investigations, under & fast
track process. The invilation specifically prwided that it was open to

firms {0 also apply for leniency in terms of the CLP.

In response to the lnvilalion and in ferms of the Commission’s CLP,

Guiricich Bros was first to apply for leniency in respect of the conduel

deseribed in paragraph 4.

CONDITIONAL IMMUNITY

3.1

The Commission granted Giuricich Bros conditional imimunity from




prosecution before the Tribunal for its involvement in carfel conduct

dascribad i paragraph 4 below,

32 In exchange for conditional immunity, _Giuricich Bros, infer alfa, agreed
io co-cperate with the Commission in respect of any sleps that the
Commission may deern necessary to obtain an order from the Tribunal
declaring the conduct set oul in paragraph 4 below fo be a

canfravention of section 4{ 1){b)(iH) of the Act,

4 CONDUCT IN CONTRAVENTION OF THE ACT

Giuricich Bros disclosed ifts participation in the following profibited practices in

confraventions of section 4(1){b){ii) of the Act:
4.1 The Kempton City Mall Project

Cn or about 17 September 2008 Giuricich Bros reached an agresment with
Viaming in terms of which these parties agieed on the submission of & cover

price in relation fo the Kempion City Mall Project.

In tenns of the agreement, Viaming provided & cover price to Giurigich Bros

as Giuricich Bros was not interested In winning the tender,

The tender was awarded to Tristar.

4.2 The Nicol Apartments Project




In or about November 2008 Giuricich Bros reached an agreement with

Viaming in terms of which these parlies agreed on the submission of a cover

price in relation o the Nicol Apartments Frojech.

It terms of the agreement, Viaming provided a cover price to Giurlcich Bros to
~ensure that Viaming won the tender as Giuricich Bros was not interested in

| winning the tender.
Viaming was awardéc% the tender.
4.3 The New Tuks Residence Village Project

In or about 2008 Giuricich Bros reached an agreement with Stocks Building in
terms of which these parlies agreed on the Submissieﬁ of a cover price in

refation to the New Tuks Residence Village Project.

~ In terms of the agreement, Stocks Building gave a cover price to Giuricich

Bres,

‘Stocks Building was awarded the tender.

ADMISSION

5.1 Giuricich Bros admits that the conduct set out in paragraph 4 above s

coilusive tendering In confravention of section 4(13bH) of the Act.
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GCO-OPERATION

6.1

In so far as the Commission is aware, and in compliance with the

fequi'rements as set out in the CLP, Giuricich Bros:

611 has provided the Commission with fruthful and timely disclosure,

including information and documents in its possession or under

its control, relating to the prohibited practices;

6.1.2 has provided full and expediti.ous co~a§3@ration to  the

Commission concerning the prohibited practices;

B.1.3 has provided a written undertaking that it has immediately

ceased fo engage in, and wili not in fulure engage in, any form

of prohibited practice;

- B.14  haes confirmed that it bas not destroyed, falsified or concealed

information, evidence and documents relating to the prohibited

practices; -

6.1.5 has confirned that it has not misrepresented or made a wilful or

negligent mistepresentation concerning the material facts of any

prohibifed praciice or otherwise acted dishonestly.

FUTURE CONDUCT

74

Giuricich Bros confirms thal it no longer engages in the conduct set out

in paragraph 4 above.




7.4

in compliance with the requirements as set out in the CLP, Giuricich

Bros agrees and undertakes to provide the Commission with full and
expediiiﬂus cc-operaﬁen from the time that this Consent Agreement is
conchuded untit the subsequent proceedings, if any, in the Competition
Tribunal or the Competition Appeal Court are completed. This includes,

it s not limited to

7.2 o the extent thal it is in exisience and has not yel been
provided, providing {further) evidence, written or otherwise,
which is in its possession of under its control, conceining the

contraventions contained in this Consent Agreement;

7.2.2 avalling ils employses and former employees o testify as
witnesses for the Comwmnission In any cases -f‘egarding the

~ contraventions contained i this Consent Agreement.

Giuricich Bros shall develop, implement and monitor a competition law
compliance programme incorporaling corporate governance designed

o ensure that ifs employeses, management, directers and agents do not

engage in future contraventions of the Act In parficular, such

compliance programme will include mechanisms for the monitoring and

dedection of any contravention of the Act.

Giuricich Bros shall submit a copy of such complisnce programme fo
the Commission within 60 days of the date of confirmation of the

Consent Agreement as an orger by the Competition Tribunal,

Giuricich Bros shall circulate a statement summarising the conlents of




7.5

w

this Consent Agreement to all managemsnt and operational staff
employed at Giuricich Bros within 60 days from the date of confirmation

of this Consent Agreement by the Tribunal.

Giuricich Bros will not in the fulure engage in any form of prohibited
conduct and will not engage In collusive tendering which will distort the
outcome of fender processes but undertakes henceforth to engage in

competitive bs‘ddin_{;“

For the Commission

Dated and signed at_[RE To&i A on the 3{‘9 day of E}Mh%nm

NKOS] BONAKELE

ommissioner

For Giuricich

Dated and signed at &jﬁ’f TEA/  on the _fj’ﬁi—ay of, / IECE] %gé



T ' o 0

Name: L 8 o ff (COCIA

Managing Director



