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COMPETITIQN TRIBUNAL OF SOUTH AFRICA

Case No: 017731

in the maﬁer between: -

COMPETITION COMMISSION . Applicant
Cand
 SAMLOUWNO e First Respondent
ANITA LOUW NO - o - Second Respondent
WELKOM KEY CENTRE CC | .~ Third Respondent
Panel | B ' ©:  Norman Manoim {Presiding Member} -

Mondo Mazwai (Tribunal Member)
. - Imraan Valodia (Tribunal Member)
Heard on . . 13-14 October 2014

Orderissued on 18 December 2014
Reasons issued on 18 December 2014

Decision and order

Introduction

{1] This case .concerns é complaint referral brought by thé_ Comgpetition
Commissioh (“Commiésion”} against Sam Louw‘ N.O. and Anita Louw N.O. . -
(trading as Louw's Key Cehtre)_ahd Wélkom Key Centre CC (‘Welkom
Centre”). For ease of reference Sam Louw N,O. and Anita Louw N.O. will be .

referred to as Louw's Centre. The Commfssion alleged in its referral that -
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Louw’s Centre and We!kom Centre entered into an agreement as far back as
1988, not to sell locking products in each other’s territories. The Commis-ei_on '
alfeges that the substance of the agreement was that each party to the
agreement was ailocated various ‘{erriteries in ‘zhe Free State Province ("Free - |
- State”) and in the Northern Cape Province (“Northern Cape"). As a result of

such agreement both Welkom Centre and Louw's Centre are alleged to be in

contravention of section 4(1)}bXii) of the Competitlon Act 89 of 1998 (‘the -
Aot”)

[2] Louw's Cent're_ is a Trust _registered in accordance with the laws of the
Reeubiic of South Affica with its main place of business in Bloemfontein.
Welkom Centre-is a close corpo'ration registered and incorpofated in
-accordance W|th the laws of the Republlc of South Africa with its main place of.
business in Welkom Welkom Centre is owned by Mr John Shawe (*Mr

Shawe"). Welkom Centre and Louw's Centre are both agents of Multi-Lock

Africa ("MTL”).They distribute and supply locking products on behalf of MTL.

They both supply and distribute locking products such as security cylinders,
| matching keys, padlocks, electronic door solutions, multipoint locks and -
'padlecks. They both s_ei! locking products fo. end eonsumérs such as
~ households, tettiary institutions, financial institutions and the mining industry.
The respondents are thus in a horizontal relaﬁanship es; contemplated in
section 4 of the Act. | |

History of the case

[3] The C()mmISSIOn S refe%ral was a result of a complamt that was lodged by Mr
Marnitz Du Plooy (' Mr Du Plooy”) on 03 November 2011, about possible ant;n
competitive conduct between Louws Centre, Welkom Centre and MTL. Mr
Du Plocy was employed at Louw's Centre between 2001 and 2010, first as a
key- eutter and later as a locksmith. In 2011 he s‘[arted his own locksmith
business. In hts complaint, Mr Du Plooy -alleged that there was an agreement
between Welkom Centre Louw’s Centre and MTL not to~ Seil MTL locking
products in each other's’ territories.” On 23 November 2011, Mr Du Plooy

' See pagesi1-4 of the tial bundle part A.



withdrew his complaint in accordance with Rule 16(2) of ’{he. Rules for the -
Conduct of Proceedings in the Competition Commission. Following the
compiaint withdrawal, thé Cormmissioner, acling in terms of section 48B(1) of
-the Act initiated a complaint on 11 September 2012.against the respondents
I' for alleged market allocation in contravention of section 4(1)(bXii) of the Act.?
The Commission's complaint whifst inﬂuenced by Mr Dg Plboy’s complaint

was not identical to it.

4} Upon completion of its investiga’tion,_the Comfnission found that Welkom
Centre and Louw's Centre had concluded an agreement which contravenes
section 4(1)(b)(ii) of the Act. The Commission also discovered that Louw's -
Centre and Welkom Centre divided the Free State and Northern Cape

Provinces as foliows:

e In tﬁe Free State, Louw's Centre was allocated and still operates in
Bloemfontein, Ladybrand, Béthlehem, and Harrismith, whilst Welkom
Centre was allocated and still operates in Sasolburg, Welkom, Virginia,

" Hebron, Kroonstad and Odendaalstus,

e In the Northern Cape, Louw’s Centre was allocated and still operates in
Kimbe‘r!y,"' Kuruman and Springbok whilst Wekkom Centre was
allocated and still operates in all areas of the Northern: Cape save for

the above three areas.’

[5] In relation to MTL, the Commission issued a notice of non-referral after it became -
~ evident that MTL does not compete with Louw's Centre and Welkom Centre in the
downstream market for the distribution of locking products, and was therefore not

party to the horizontal arrangement between Welkom Centre and Louw’s Centre.*

Z - See Form €C1 at page 5 of the trial bundle part A.
See pages 1415 of the trial bundle part B.
* See Notice CCB at pages 38-41 of the trial hundle part A.




Commission’s case

[6] Thé Commis_sion”then referred the matter to the Tribunal. in the combiaint :

referral the Commission al_Eegéd, that the respondents had contravened

B section 4{1)(b)(ii) of the Act by agreeing not to sell 'l_ocking products in

each other's territory. The Commission aileged that the products that

formed part of the agreement were: security cylinders, matching keys, -
padlocks, electronic and muitipoint _iocks.5 The Commiésion submitted that

the relevant geographic markets were the Free State and Northern Cape.

i7] Fina!ly, the Commission alleged that the conduct by the requndents is still

on-going.®

[8] Tﬁe Commission sought the following relief:

1. Declaring that the conduct of Welkom_ Centre and Louw’s Centre

contravenes section 4(1)(b)(ii) of the Competition Act, 89 of 1998(“Act’);

2. !nferdicﬁng Welkom Centre-and Louw’s Centre from confravening section
- 4(1)(b)(ii) of the Act; |

3. Imposing an administrative pénalty against Welkom Centre and Louw’s
Centre in an amount equal to 10% of their respective annual turnover for
the preceding year in respect of the cohfrayenﬁon of section 4(1)(b)ii) of
the Act, or such amount as the Competition Tribunal defermines to be

appropriate ; and

4, Graﬁting the Applicant such further and/or alfernative relief as the

" Competition Tribunal considers to be appropriate’.

® See page 12 of the trial bundle part B.
® See page 15 of the trial bundie part B.
? See Form CT1({1) at page 5 of the trial bundle part B.




Respondents’ case

9]

In the_irénswering affidavit the respondents did not place_ in dispute two key

| aspects of the Commission’'s case. They did not deny having been parties

(10]

to the alieged agreement nor deny that it was stili in existence.

Given these concessions in the pleadi'ngs it is difficult to discern what their

defence was. However it appears the defence case rested on three legs. in

the first place they contended that the nature of the agreement was such

tha’f it was, as they descnbed it, a ‘gentleman’s agreement whose rationale

~was to help Mr Shawe, an erstwhile employee of Louws Centre in

Bloemfontem, gstablish his own business in Welkom. Its purpose, so they

(11]

contended, was nat to deny customers the right to shop around for the best

prices and services.

The second aspsct of their defence was to assert, which the Commission
does not dispute, that the agreement had been concluded in 1988 and thus

11 years prior to the commencement of the new Act on 1 September 1999.

What it appears the respondents are saying is that the agreement, having

been concluded before the commencement of the Act, had not been

implemented in any active sense, post the operation of the Act, becauée it -

was not necessary for them to have done so and normal market

 circumstances prevailed - each firm acquired its natural customer base

[12]

given its geagraphical location.?

However despite this In their answering affidavit, the respondents do not

deny the allegation the Gommission made that the conduct is on-going.”

Rather the respondents make the curious remark that ‘_“the_y- continue to
render services to clients in the areas where customers normally contact
them.”'® This serves to reinforce rather than to contradict the Commission’s

assertion that the agreément is on-going.

s See pages 33, 39 and 42 of the trial bundEe part B. Also see page 6 of the transcript of the heanng
See page 41 of trial bundle part B, in the respondents’ answering affidavit.
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[13]

The third line of defence was an attempi io cofifine the ambit of the

complaint only to the MTL prdducfs,- rather than, as the Commission
alieges, to a fange of lock products that included those of MTL. They argue
that the Commission is confined to the facts of Mr Du Plooy's complaint,

and since this was centred on MTL products, the Commission could ot

include any other products."

Our Analysis

- 4

115]

~ investigation of the alleged contraventions of the Compelition Act, against

[16]

[17]

‘We will deal with this third defence first - that the complaint must be

restricted to MTL products. The cOm;ﬁlaint that was referred by the

Commission to us is hot_’the one that was lodged by Mr Du Plboy, but rather -

‘a new complaint that was'fresh[y initiated by the Commission as we noted

earlier. ‘As a matter 'of law the Commission was fherefore not confined fo

conside'ring'only MTL products, but was at large to consider the other

products as well. When the Commission investigated the case it made this

quite clear in the correspondence with the responden-ts when it alleged the
following: | |

“The Competition Commiséion of Seouth Africa has. conduded its

Welkom Key Centre. The Commission found that Welkom Centre has
contravened section 4(1)(b)(ii) of the Act by: Dividing markets by allocating

specific.territories in which to operate with regards to locking products.”*

[t is also clear from the response of the respondents in reply that they -

understood this to be the case'®

Finally, when the Commission referred the case, it made it quite clear that

its case was one of market division in respect of the foﬂrowin_g products viz.

" See page 172 Of the transcnpt of the hearmg
12 See page 35 of the trial bundle part A.
¥ See page 33 of the {ral bundle part A




[18]

[19]

locking . products such as security cylinders, matching keys, padiocks,

electronic door solutions, multipoint locks and padlocks.

We thus conclude that the Commission was entitled to refer the case in
re_speet of all the products. We turn now to the question of whether the

Commission has established this case in the evidence.

_The Comimission: flrstly relies on the Correspondence from the respondents

* obtained durlng the course of the mvestlgatlon

[20]

121

[23]

Louw's Centre when respondmg to a letter the COTTH’ﬂlSSiOﬂ sent during its

mvesﬂga’non responded as follows

“Our agreement with Welkom Ke'y Centre applies to all products théfwe'.are

mutually agents of and is not limited to Mul-T-Lock Products only.”*

Mr Louw did not refute this when he gave oral evidence so this concession

- must stand. |

In his correspondence Mr Shawe also mentions ihat the agreement

concemed !ockmg prod ucts.”

We find _the_f"efore that the Commission’s’ case is not confined to MTL'
products and has properly been referred to include all locking products as

alleged and that this aspect of the agreement has been proved.

It is also clear from the pleadings and evidence led before us that there is
no dispute as to the relevant geographical market identified by the

Commission in its referral papers.®

g,

5 See pages 15-18 of the trial bundle part A.
*Supra at footnote 3.




[25]

The Commission has thus established the nature of the agreement, that it

reiated to market division and the subject n’iatter of the agreement, that it

- related to the locking products previously mentioned in paragraph 17.

[26]

We now deal with the second aspect of the defence whether the agreement
is on-going. As noted earlier this aspect has not been expressly denied on
the pleadings as one would have expected had this been‘the respondents
case. This alone would sufﬁée to éstéb[ish the Commission’s case on this
aspect, however we w_i!l aiso gi\)e the respondents the benefit of the -doubt
by considering whether the evidence est_ablisheé that the conduct was on-

going. in the sense that it continued after the Act came into operation in

~ September 1999.

[29]

Mr Louw was the only witness to testify' for the respondents.

During his cross-examination, Mr Louw testified that there was never any
need for them to discuss the agreerent becaus'e,‘ for many years, it just

continued as was ?nitiéily agreed upon.!” He was asked if he could give

examples of instances when the two firms r.n.ay' have recehtly competed. Mr

Louw, then mentioned a tender for Central Uhiversity of Technblogy. He

testified that if he had won the tender he would have given it to Mr Shawe.'®

In his correspondence with the Commission Mr Shawe makes it clear the

. agreement is on-going. Mr Shawe submitted that they have no preblefn with

‘the market allocations as they have been working like that since 1998."°

During the Commission’s investigation, in response io a Commission’s

fequest for information letter dated July 2012, Mr Shawe replied as follows:

7 See page 122 of the transcript of the hearing,
® See page 129 of the transcript of the hearing.
" See page 16 of the trial bundle part A.




31

“As far as the “gentleman’s agreement” is concerned, when | opened ‘

Welkom Key Centre in 1988, Mr Louw and"myself verbally agreedbn the

- specific areas we. would service. Although this agreement is not sef in

[32]

stone, we fry to adhere to it as far as possible.””

In the same lefter mentioned above, Mr Shawe submitted that he does not

compete' with Louw’s Centre regarding the sales of locking products as they

do not sell in one another's area. Mr Shawe Weht_ further to submit that they

- have no problem with the market allocations as they have been working like

this since 1988.%

Had the agreement not been of an on-going nature one wouid have

expected Mr Shawe to state this, instead, on the contrary, he asserts its

~continuation. Had of course t'here been any ambiguity‘aboﬁt this aspect one

might have expected Mr Shawe to give evidence to this effect. The
respondents provided a witness statement on his behalf, but elected during
the course of the hearing not to call him. Mr Shawe's evidence in the
correspondence on the on-going nature of the agreement has therefore not

bean refuted.

The on-going nature of the agreement is also corroborated by the only

witness for the Commission, the one ~time comp!ainént, Mr Du Plooy.

Mr Du Plooy testified that druring his employment at Louw's Centre from

2001-2010, he was never sent to do any work in the Welkom area as hé

~ knew that there was some arrangement between Welkom Centre and

Louw’s Centre not to interfere with each other's teritory.” In addition to

this, Mr Du Plooy in his witness statemen’t submitted as follows:

“During my employment at Louw’s Centre | became aware of the friendship

between Sam Louw and John Shawe. John Shawe and Sam-Louw would

256 page 25 of the trial bundle pari A,
! See page 16 of the trial bundle part A. -
# See pages 14-16 of the transcript of the hearing..




openly speak of the “arrangement” they had not to enter each other's

designated territories at locksmith meetings.”®

Mr Du Plooy’s version on this aspect was not challenged during his. Cross

 examination so it can be accepted. Given that Mr Du Plooy started working

for Louw's Centre in 2001, when the Act had already been proclaimed, the
réspondents’ submission that their agreement was only in operation before

the Act was enac’ted, cannat hold water. Why would they still spoke openly

' about the arrangement at a {ime when on their version it had ceased. -

[38]

' [40]

Mr Du Plooy further submitted in both his witriess statement and evidence

that after setting up his locksmith business, he approached Welkom Centre ”

~and was blatantly informed that it could not suppiy Mr Du Pleoy, as he did

not want to Cross mto Mr Louw’s terrttory

It is clear from the evidence and papers before us that the alleged conduct
is in fact on-going. The respondents themselves in correspondence
between them and the Commission make it clear that the agreement is still

in place and they have no problem with their arrangement.

The fihai attempt by the respo_ndeht_to refute the on-going nature of the

‘agreement was a reliance on geography. The respondents bontended that

an agreement befween them was unnecessary give ‘the distance of

- approximately 160 kilometres between their respective businesses.

Yet Mr Louw’s evidence shows that he offers services to customeré at far
greater distances. He mentiocned that he operates in Kuruman which is
400km from Bloemfontein.”® Thus distance would not have been a natural

bar to doing services in each other areas; these are businesses

K See pages 5-6 of the witness statements file in Mr Du Plooy’s witness statement.

See page 3 of the trial bundle part A. Alsoc see pages 74-25 of the transcript of hearing.
“ See pages 104-1 06 of the transcript, alsc see page 138 of the transcript of the hearmg
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"accustomed to travel far to their customer base. Instead it is clear evidence

that the gentleman’s agreement s in fact still being adhered fo.

Finally we turn to the third aspect of the defence which relates fo its rationale.

This is expressed by Mr Louw in the answering affidavit as follows: -

- “Save to state an agreement was concluded between the Trust and the

third respondent, it is denied that it 'w.as intended or factually is in .

contravention of the section relied upon. | already.set'oqt h‘ow the two

businesses were established, their fields of operation and the rationale for

the agreement and the presenf'state of affairs. The respective businesses

also operate outside the areas, which were initially agreed upon.”® (Our

~ emphasis)

[43]

Although the argument being édvanced in this paragraph is not very ciear,

- what it appears the respondents are relying on, is having a justification for - |

the agreement which is not an anticompetitive one. However as the -
Commission rightfully submitted, the alleged conduct in this matter is a per

se contravention and thus affords no justification. This was correctly held by

the Supreme Court of Appeal("SCA”) in American Soda Ash®’ _whefe the

- court emphasized:

" “The Tribunal has found that once the conduct complained of is found to fall

within the scope of the'prohibition that is the end of the enquiry. There is nb
potential for a further enquiry as to whether fhe conduct is justified (an
enquiry of the kfnd that is envisagje‘d by s4(1)(a), and e’videnCe to that end is
not relevant and thus inadmissible. it is this finding that the Competition

- Appeal Court upheld and it is clearly correct.”

2 > See page 37 of the trial bundie part B. :
¥ American Soda Ash Corporation and Another vs. Competmon Commission and Others [2005] 1 CPLR 1 (SCA)

at para 37.
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{44] This approach was also confirmed by the Tribunal in the Pioneer Foods

“case?® thre the court held the following:

“Hard core cartels, as contemplated in section 4(1){b) of the Act are per se

offences. There is no need for the Commission fo show any anti-

Compez‘ifive effects and there aré no justification grounds available fo
résponden‘ts. So egregious an offence is this, that harm to competition and
harm to consumers is présumed by its mere existence. Moreover the exfent

-of loss suffered or damage caused is presumed to be extensive.”

[45] Although the respondents submitted that the agreement was watered down
" over time and no longer served any purpose in the market, we cannot agree

that this is in fact true. As is well known in cases of cartels like this one,

- parties to a cartel agreement need not r_nee't regularly to ensure that an
agreement is adhered to. This approach was also recognised in the Pioneer
Foods case, where the Tribunai held that to find tnat an agreement of co-
ordination -exists does not requlre evidence of dally co-ordination or

attendances at each and every meet:ng

~ {46] During the hearing when the respondents were asked when exactly the
' agreement‘ceass'd, they were unable.to give us an exact time of when the

| _agfeement ceased to exist, let alone an approximation of when the
agreement was no longer adhered to.*® Even when the respondents were
asked during the hearing whether there is any evidence of competition
between the respondents, between 1999 and 2014, such evidence was not
forthcoming. -Instead the evidence given during closing argument of the

different clientele of the respondents only proved that the market was stilf -

indeed divided as agreed upon in 1988.%"

o The Compstltlon Commission and P;oneer Foods {Pty) Ltd, Case No: ‘iSICR!FszT at para148 page 56.
“* Ibid at paragraph 34, page 10.
= 2 See page 185 of the transcript of the hearing.
1 See@ pages 188-188 of the transcript of the hearing.
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Conclusion

[47] .Based on the evi‘denée before us, we are not com}i'nced that ihe
gehﬂéman’s agreement entered into by the respondenis in 1988 has
~ceased to exist. To the contrary the respondents are still a.dhering to the
gentlemah’s ‘agreemént as they have submitted themselves in various
documents before us. Further tlhe agreement was not confined to MTL
| products but to all the locking produCts that the Commission alleged in the

complaint referral. -

ORDER-

1. Louw's Centre is found to have contravened section 4(1)(b)(ii} of the Act, by

agreeing to enter into an 'agreement to divide the‘ Free State and Northern-

Cape markets in relation to the supply and distﬁbution' of seéurity cylinders,

matching keys, padlocks, electronic and multipoint ocks;

. Welkom. Centre is found to have contravened section 4(1)(b)(ii) of the Act, by
agreeing to enter into an agreement to divide the Free State and Northern
~ Cape markets in relation to the supply and distribution of security cylinders,

matching keys, padlocks, electronic and muitipdint%ocks;

. The agreement referred to in paragraphs 1 and 2 was in existence prior {o 1

September 1899 and still persists at date of this order;

. Welkom Centre and Louw’s Centre are hereby ordered o immediately cease

and desist from contravening section 4('1 Wb )iy of the Act;

5. 10n reiaﬁon to remedies, as agreed during the hearing, a further Pre-Hearing

- will be conducted to discuss the matter.
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