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Order

The Tribunal hereby confirms the consent agreement 'a's agreed to and proposed
by the Competition Commission and ATC (Pty) Ltd, annexed hereto marked “A”.
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Prestding Member Date
Mr. A Wessels '

Concurring: Mr. A Roskam and Prof. F Tregenna




IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA

HELD AT PRETORIA

- CT Case Noo
CC Case noy 2010Mard0st

Application for confirmation of a consent agreament
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THE COMPETITION COMMISSION | RECEWED BY: /f’ﬁ ul @w Applicant
. THREE: ‘{ %{‘é‘{ {}
and
ATC (PROPRIETARY) LIMITED | | : Respondent

CONSENT AGREEMENT BETWEEN THE COMPETITION COMMISSION AND ATC
(PTY) LTD IN RESPECT OF ALLEGED CONTRAVENTIONS OF SECTIONS 4
(KD and () OF THE COMPETITION ACT, 1398 (ACT NG. 89 OF 1998), AS
Awfwmm

Preamble

The Competition Commission and ATC hereby agree that applicalion be made o the
Competition Tribunal for confirmation of this Consent agé’eemeﬁt as an order of the

Competition Tribunal in terms of section 48D read with section 58(1}{_&}{%5%‘; ard BE{THL) of

the Competition Act, 1998 (Aot No. 88 of ?998), as amended, in respect of alleged

contraventions of sections 4( (b)), (i) and (i) of the Act, on the terms set out below

1 Definitions

For the purposes of this Consent Agreement the following definitions shall apply:
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“Act' means the Competition Act, 1898 (Act No. 88 of 1998}, as amendea:i’;

*AFCMSAY means the Association of Bleclric Cable Manufaclurers of South

Africa; _

YATC means ATC (Propristary) limifed, registration number 19565%/003773407;

"CLF means the Commission's Corporate Leniency Policy {Government Notica "
No. 628 of 23 May 2008, published In Govemment Gazelte No. 31084 of 23 May

2008}

"Commission” means the iﬁampeﬂitian Commission of South Africa, a s‘iat&taw
body established in terms of section 19 of the Aot with fis pn’éaipat place of
business al 1 Floor, Mulayo Building (Block ), the dti Campus, 77 Meintjies
Street, Sunnyside, Pretoria, Gauleng; '

“Commissioner” means the Commissionet of the Competition Commission,

©appolnied iy terms of section 22 of the Act;

"Complaints’ means the complaints infflated by the Commissioner in ferms of
section 488 of the Act under case number 2010Mard981;

“Consent Agreement’ means this agreement duly signed and concluded
betwsen the Commigsion and ATC;

"Cover Pf?é?ﬁg" means collusive. tendering conduct wherein ong or more firms
agree that they witl submit tsnders in such a way thal a designaled winner will

submit the lowest or miost favourable bid and the other(s) will submit artificially
high bids that are not intended to win the contract;

"Barties” means the Commission and ATC;

"Teibunal” means the Competition Tribunal of South Africa, a statutory body
established in terms of section 28 of the Act, with its principal place of business at

3¢ Floor, Mulayo Building (Block C), the dii Campus. 77 Meinties Streel,

Surmyside., Pretoria, Gauteng.

The Complaint and Complaint Investigation

On 16 March 2019, the Commissioner, acting in terms of saction 498(1) of the

Act, intiated a complaint under case numher- EO'EGMAR«:%%? against Aheardare
Cables (Py) Lid ("Aberdare™, Tulisa Cables {Ply) Ltd, Alvern Cables (Pty) Lid

|
¢
i
H




22

2.4

2.5

251

and South Ocean Electric Wire Company (Pty) Ltd for possible contravention of

sacton 4{{b) gf the Act In the market for the supply of electric cables (which for
the purpose of this consent order shall exclude high voltage cables),

The information oblained by the Commission t&mugh fts investigation indicated

that other companies, which wera not part of the initial investigation, may also
have been Involved in the alleged conduct in contravention of the Act. -

On 28 May 2010, the Commission expanded #s En_szesii_gaﬁms to nclude thess
- firms: Alcon Marepha (Ply) Ltd, ATC (Ply) Lid, Kewberg Cables and Braids {Pty)

i id, Malesefa Tathan Electric Cable (Ply} Lid, Norco Cables (Pty) Lid, Caboon
Tachnologiss (Pty) Lid Phosnix Power Cables (Ply) Lid, Stcom (Ply} Lid and the
Association of Electric Cable Manufacturers of South Africa ("AECMSA") as baing
party fo price fixing, market division and collusive tendering in the electric cable
mrarketl. ' '

in the course of its investigation the Commission further amended its complaint

iptiation on 14 May 2042 to include further information and particulars in respect

of the alleged conduct in contravention of the Act.
The Commission’s investigation revealed that,

ATC and Aberdare agreed 1o tender collusively in respect of tenders Issued by

municipalities by aliocaling customers and sp_eciﬁc product lines and agresing
on the price to be charged per product fine of electic cables. ATC and
f%bérdare im;ﬁlemenﬁeﬁ and sastaifaéd their agrearnent by providing gach other
with Cover Prices. The agreement was longstanding and was in place from at
least 1998 unti January 2010, The muricipalities affected by this collusive
agresment were infer alla the City of Tshwans Municipality, Nelson Mandela
Municipality, 'Buf’fafo City Municipality, Polokwane Municipality, Mbambeia
“Municipafity, the Ciy of Cape T:_jwng Dundee Municipality, Mogale City
Municipality, e’{he&éw@ni ﬁ&&nisipaﬁfy and. Kouga. Municipality. The
aforementicned conduct is in coniraverdion of section A{PEDME, () and (0.

ATC and Aberdare agreed to divide markets by allocating customers in the
mining industry. 'Thﬁ'agmament was fongstanding and was in place from at
least 1998 unti Aﬁgust 2009. Aberdare and ATGC maintained and reinforced
the market allocation agresment by pmidéng Cover Prices in rslalion fo
tenders or when customers tested the market for pricing in respect of electric
cables. The mining companies affected by this agreement include infer alia -
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Anglo American Platinum Limited, impala Platinum Holdings Limited, Gold

Fialds Limited, Lonmin Ple, Debswana Diamond Company (Plyd Lid, Mine
Kumba lron Ore, a business unit of Angle American and De Beers
Consolidated Mines. Many confracts with mining companies are long term
sontracts, The aforementioned conduct is in contravention of section z%(f){i:}}{ié}
arid (i) of the Act.

Z253 ATC, Aberdare, M-Tech and Alcon Marepha agreed to tender collusively in
raspect of tenders issued by Eskom by allocating specific product lines and
agreaing on the price {0 be charged per product %%_ne of electric cable. ATC.;
Aberdare, M-Tech and Alcon Marepha implemented and susiained their
dgreement by providing each other with Cover Prices, The agreement was
longstanding and was in place from af least 1994 untii September 2008. The

aforemantioned conduct is in confravention of section 4(1bYH} and (i} of the

Aot

254 Members of AECMSA, including ATC discussed and agresd, under the
| zuspices of AECMSA, oy a gquotation basis which was used fo escalate prices
when bidding for short and long term fenders to supply eiécﬁric catding

- products. This conduct continued from at least 2001 to August 2012, This

aonduai‘ céﬁfstizutas wice fixing It contravention of section 4010} of the Acl.

3 Admission

ATC admits that if enterad into the agreements detalied in paragraph 251 10 2.5.4
above with s competitors, Aperdare, Alcon Marepha and M-Tech in contravention
of section 4{1){%&}(1}, {iiy and (i) of the Act. '

4  Agreement concerning future conduct
ATC agrees fo:

4.1 tully cooperate with the Commission in refation to the prosecution of the complaint.
Without limiting the generality of the foregoing, ATC specifically agrees to:

4.1.1 testify in the complaint referral {if any) in respect of alfeged confraventions covered
by this Consent Agreament; and
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4.1.2

4.1.4.

to the extent that it is in existence and known to ATC's senior managemernt as at

the time of signature dale of this Consent Agreement, provide evidence, writien or
otherwise, which is in s possession or under is conlrol, concarning the alisged
contraveniions contained In this Consend Agreement, excluding such avidence as
may be privileged,

gesgist from fhé conduci desoribed above.

develop, impiement  and monitor a- competition law cem@iiaﬂm programme
incorporating corporate governance designed fo ensure that its employees,
management, directors and ageﬁts do not engage in fulure contraventions of the
Act. In pariicular, such complisnee programme will include the foliowing:

1. the identification by ATC of competition risks relevant to its business and the
monitoring thereof; and

4.1.42 provision of speciflc fraining on aspecis of aamp@’dﬁﬁz’; law of partieular

4.2

43

relevance 1o ATC, such ¥raining fo be made available {o ali new employess
joining ATC. Furthermore, ATC wil update such tralning annually for a period of
3 {three years), '

to submit & copy of such compliance programime 1o the Commission within 80 days
of the date of confinmation of the Consent Agreement as an order by the
Caompetition Tribunal;

io circulate & s?aiement summarising the contents of this Consent Agreemeant o all
mariagement and operational stalf employed at ATC within 60 days from the date of
confirmation of this Consent Agresment by the Competition Tribunal;

5 Administrafive Penalty

5.1

5.2

59{1)a), 59(2) and £9(3) of the Act, ATC accepts that it is liable o pay an
administrative penalty, '

The parliss have agreed that ATC will pay an administrative penalty in the amount
of RBG 737 050 (Eighty Million, Seven Hundred and Thirly Seven Thousand, Fifty
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Ranﬁs}, which amounts to 5% of its turnover for its 2010 financial vear, ending on 30
September 2010, o

This amount does not exceed 10% of ATC’s total annual income in the Re;mbéi@ and
its exports from the Republic for its 2013 financial year,

ATC shall pay the smount set out in paragraph 5.2 above to the Commission in
thres equal instalments over a period of two years, the first instalment being pavable

withint 30 days from the date of confirmation of this Cofisent Agresment as an order

of the Tribunal; the second instaiment on or before the first annlversary of the

sonfirmation of this Consent Agreement as an order of the Tribunal, and the thid
instaiment on or before the segond anniversary of the confirmation of ihis Consent
Agreament as an arder of the Tribunal.

The penalty shall be paid into the Commission’s bank account which is as follows:

NAME: THE COMPETITION COMMISSION FEE ACCOUNT
BANK: ABSA BANK, PRETORIA '
ACCOUNT NUMBER: 4050778576

BRANCH CODE: 323345

REF NO: 2010MARAS81TATC

The penalty will be paid over by"ﬂ'ie Comynission o the National Revenue Fund in
accordante wWith the provisions of section B8{(4) of the Act.

8 Full and Final Settlement

This agreement, upon sonfirmation as an order by the 'T_ribu_nai, is entered into in full
and final settlement and concludes the proceedings between the Commission and

ATC relating to the alieged contraventions of the Acl that is the subject of this .

Consent Agreement, for the parod ending on the date of the éignattga of this
Consent Agreament.
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Dated and s&gned at ..

For ATC (Pty) Limited

Sff%fvm" o’

A
GW Eddey
Director
Dated and signed at Qg\fi‘iéjﬁ ......

For the Commission:

 FaMibinkosi Bonakele
ﬁompeﬁ-ﬁgﬂ Commissioner

------------------------
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