COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: 56/LM/Oct01

In thelarge merger between:

Bidvest Group Limited

And

Paragon Business Communications Limited

Reasons for the Competition Tribunal’s Decision

1. Introduction

1

3.

This transaction will result in the merger of Paragon Busness Communicaions
Ltd (“Paragon™) and Lithotech Limited (“Lithotec’), asubsdiary of Bidvest.

The Competition Commisson recommended that the proposed merger between
the above-mentioned parties be prohibited. It avers tha the parties are leaders in
most of the product markets thet it has identified. The Commisson holds that the
merger will diminate Lithotech’'s only dggnificant competitor and crege an
environment in which the merged entity can behave to an agpprecidble extent
independently of its remaining competitors.

Proceeding

At a pre-hearing conference hedd on 14 November 2001 it was decided that the
Tribund pand would, before the hearing was to dat on 5 December, hold an
ingoection in loco a Lithotec's factory in Johannesburg in order to familiarize
itsdf with the different products involved in this merger. The Tribund adso
requeted additiond information from the patiess axd the Competition
Commisson on, inter alia, the different product markets, the partties competitors
and the joint venture.



4. At the hearing the parties cdled two expet witnesses Mr Michid Beder of
Econometrix (Pty) Ltd, who provided a broad economic perspective of the
printing maket, ard Mr Nick Rockey of Tridogue (Pty) Ltd, who provided a
product market andyss. Mr Nell Birch, the group Managing Director of Lithotec
and Mr David Kidd, the CEO of Paragon provided testimony on the businesses of
the parties to the merger.

5. The Competition Commisson cdled Mr Victor Gordon of Readers Digest, one of
Paragon’s customers, and Ms Anet Jansen, the Deputy Chief Procurement Officer
d the South African Revenue Savices (SARS). SARS has on different
occasions, awarded tenders to both Paragon and Lithotec to print tax forms.

2. Thedecision

6. For reasons st out below we have decided to gpprove the merger unconditiondly.

3. Thetransaction

7. Bidvest wishes to acquire dl of the shares of Paragon. The transaction will be
effected dther directly or indirectly through Lithotech, one of Bidves's
subsdiaries. Bidvet has concduded agreements with cetan shareholders of
Paragon, who collectivdly hold 50.2% of the totd number of Paragon shares in
issue, as wdl as with Paragon. In terms of the agreements, Bidvest or Lithotech
will extend an offer to the shareholders of Paragon to purchese dl of ther
Paragon shares or propose a scheme of arrangement between Paragon and its
shaeholders. Pursuant to ether arangement, Paragon will become a whally
owned subsdiary of Bidves.

8. The paties bdieve tha the merger would result in dgnificant efficiency gans
through cost savings thus extending the life of mature products. This would dso
dlow the merged entity to extend its operations into the more profitable and
innovative aress of their busness.

4. The partiesto the merger

9. Bidves is liged on the JSE in the Indudrid-Service Sector. It is the holding
company of a diverse group of companies whose activities goan catering supplies,
food and dlied products finendd and rdaed sarvices freight forwarding,
cdearing, packaging, dationery, linen rentd, laundry, deaning sarvices and office
furniture supplies and rdaed products Bidvet's dhareholding is widdy
digpersed amonget inditutiond invetors on the JSE, the larges individud
shareholder being the Public Invetment Commissoner with 104% of the issued
cgoitd and some 484% of its issued capitd being soreed among 15 inditutiond



shareholders holding in excess of 1% of the issued capitd. Bidvest conducts its
office supplies business primarily through Lithotech, its wholly owned subgdiary.

10. Paragon is liged on the JSE in the Indudrid-Packaging and Printing Sector and
provides a broad spectrum of budness communications solutions induding
busness forms, cusomer communications and fulfillment services Paragon's
shareholding is widdy digpersed amongs inditutiond invesors on the JSE.  The
largest individud shareholder is Lungisa Invesment Holdings (Pty) Ltd with
2356% of the issued shares cgpitd. Lungisa is an empowerment shareholder.

Induding Lungisa, five shareholders hold approximatdy 50.2% of the issued
share capitdl.

11. In 1998 Lithotech and Paragon entered into an arangement in terms of which
they established a joint venture company cdled Listings Direct (Pty) Ltd.

5. The printing industry

12. The printing indugry can be divided into four specidized aress, each fulfilling a
specific printing activity which does not compete with the other, namdy 1) the
printing of magazines and books on commercad web presses 2) the printing of
busness forms, tha is the printing of dationery for busnesses such as invoices,
gatements and sdlf-adhesve labes, 3) the newspgper industry, which uses a cold-
st web press to print, and 4) generd commercid printers, which print dl types of
brochures, letterheads, busness cards, pamphlets and catdogues on sheet-fed
printers.

13. Lithotech and Paragon are both involved in the printing of busness forms

6. The merger analysis

The Joint Venture

14. In 1998 Paragon and Lithotech merged ther separde ‘busness forms liging'
operdions into a joint venture, Ligings Direct, owned 67% by Lithotech and 33%
by Paragon. Listings Direct was formed to manufacture listing paper, which can
be defined as blank or sngle ruled continuous paper with gorocket holes on the
edges for use in computer printers for printing output for presentation or
doragefarchive. There was, a the time of the formaion of the joint venture,
ubgtantid  excess capacity in the manufacture of listings paper because of the
decline in demand for the product. Through the merger the parties combined their
separate dedicated fadilities for the production of ligting paper.

! The Competition Board approved the transaction in 1998.



15. Lithotech and Paragon are the only customers of Listings Direct. They eech, in
turn, didribute the product directly to the end-user or to sub-didributors of the
product. This product is purchased by end-users who range from an individud
usng a smdl desktop printer through to a vaiety of busnesses ranging from
very smdl to very large busnesses that have large data centers and that print on
large printers or large laser printers.

16. While frequently produced on large purposebuilt presses, lising paper can dso
be produced on most business forms presses.

17. The current transaction does not change the competitive gdtuation in this segment
of the business forms market and it will not be discussed further.

The relevant product mar ket

18. The Competition Commisson adopted a two pronged goproach in defining the
relevant product market.

19. Frdly, drawing on the product lig identified by the paties in ther initid filings
the Commisson trested each product identified by the paties as condituting a
diginct product market, effectivdly holding that the various products ae not
subdituteble for each other by virtue of ther different characteridtics, prices and
intended uses. The Commisson avers that the paties ae by fa the lagest
players in mogt of these markets and are the only players postioned in all of these
markets.

20. The paties do not agree with the Commisson's andyss of the separate product
makets. While acknowledging that the Commisson has condructed its relevant
markets on the bass of the product ligings provided by the paties in thar initid
submissons to the Commission, they aver tha, in the course of the invedigation,
they pointed out to the Commisson tha, in thar view, the rdevant markets were
dgnificantly wider then tha suggeted by the product lis. However the
Commisson chose nat to invedigae the posshility of product subditutebility and
assumed that the products as described by the paties in thar documents
condtituted separate markets.

21. In response the Commisson points out that corregpondence received from
competitors tended to confirm the product liging used by the paties in ther
initid submissons and which formed the bass of the Commisson’'s identification
of the rdevant product markets®. The Commission aso points out that none of the
regpondents to their questionnare had queried any product markets identified by
the Commisson.

2The parties had provided a non-exhaustive list of competitorsin each product category in their CC4(2)
documents.



22. Seoondly, the Commission hes identified a ‘bundled product. No other provider
of the products or services in quedion provides the variety of busness forms
products or services that the parties do. This ‘bundled product’ conditutes, in the
Commisson's view, a sgpade reevait maket in which the paties to this
transaction are the only playe'ss  The Commisson averred that large corporate
clients as wdl as the public sector not only require their providers of busness
forms to provide the full gamut of the products and services theat they require - a
‘one-gop shop' - hut these large cusomers dso require their providers to provide
volumes beyond the reach of smdl players. For these reasons the parties ae in a
leegue of their own and the merger would, therefore, diminae the competition
that currently exigs between the only firms cgpable of providing a ‘one-stop
shop' fadlity and the only firms adle to provide the volume required by larger
customers.

23. Wewill now assess the Commission’s two gpproaches in gregter detall.

1. The separate product markets

24. The Competition Commission defines the rdevant product markets as

1) Business forms - listing, which, as dready noted, is produced by the joint
venture, Ligings Direct. According to the Commisson the merger will not
subgtantidly affect this product market. As dready noted, we accept this
view and this product will not be discussed further.

2) Business forms — continuous which involves the manufacturing of
various types of busness forms on a continuous print bass such as
invoices and datements and which has the dients detals printed on the
form. This is the mgor market in which both Lithotech and Paragon are
active. This product line represents the largest pat of the parties income
prior to the merger.

3) Business forms — snap sets which is a multi-ply form, continuous or
shegted, where two or more sheats are joined by glue dong one or more
edges. The multi-ply forms utilize “sdf carbonating” peper or they ae
interleaved with carbon paper. When in shegt form, many sets may be
bound into books or pads Examples of this product ae bank deposit and
withdrawa dips

4) Business forms — to sheet, which is a busness form tha is ddivered in
loose sheets. The sheets are dther the result of printing a roll which is then
converted to separate sheets before deivery or paper purchased in sheets
and medy printed. The loose shedts can be bound into books. This
product line is not one of the core product lines in which the paties are
active.



5)

6)

8)

9

Direct mail printing, involves printing for direct mal companies. Clients
auch as insurance companies have ther documents printed, persondized
and pogted to policyholders by one company.

Laser printing involves high qudity prining usng large laser printing
mechines Persondized direct mal printing and bank datements ae
printed in this way. It involves three processes namey printing,
persondization and maling which cannot be split. A computer imege is
tranderred to the pgper a high speeds. Large laser printers can teke
various types of paper:

Pan paper sheets from the paper mills
Pre-printed sheets from a printer
Pre-printed packs of continuous paper
Pre-printed rolls of paper from a printer
Pain paper rolls from the pgper mills

Mailing i.e. where items ae insated into an enveope manudly or
mechanicdly. The items to be maled ae ddivered to the locd podd
depot in bulk, fadlitating discounts for the dient. Items can be inserted by
mechine if dandard. Hand insartion is effective for smdl runs and nove
items. Items may be persondized or standard such as magazines.

Sdf Adhesive Labels is a process dmilar to forms printing except the
ubdrate is a labd pgpar and the mos common print technology is

flexography.

Book Binding, where in busness forms terms, books are created by
binding shegted forms with various cover options. This is not one of the
core activities of the parties.

10) Equipment Sales involves the sdes of machines such as those that fold

letters into envelopes, ready for poging. These machines are generdly
refered to as form handling eguipment. This is not one of the core
activities of the parties.

11) Logigics and Fulfillment reates to the outsourcing of the customer’s

noncore activities such as dorage and didribution of printed and other
consumeble items on the cusome’s behdf. It involves a group of
adtivities such as warehoudng, picking and packaging, digribution and
procurement services. According to the parties this is a growing area of
busness. This is a new savice that the paties are entering, largdy
ingpired by the growing desire on the pat of ther dients to focus on ther
core busness activities and outsource the ancillary activities related to
their busness.



12) Web Finishing involves further processng of printed sheets of paper by,
for example, adding pressure glue to the edges of the letter in order to
make it a sdf-seding envelope, or by adding samps to letters that can be
removed in order to reved PIN codes The most common products
manufactured under this heading ae sday advices and water and
eectricity acoounts. The process is done on specidized equipment cdled a
Hunckler mechine®.

13) Paper Rolls and Carbon involves the purchasng, manufecturing and
«ling of till rals ATM rdls fax rolls themo peaper rdls and carbon
paper.

14) Sale of Paper and Envelopes a procurement function provided by the
paties to mgor corporate customers to source ther paper and envelopes
requirements. This is not a core product of the paties and the paties
generdly only service mgor corporate customers.

25. We will focus our andyss on Budness Forms — Continuous (no.2), Busness
Forms — Sngp Sets (no.3), Business Forms — To Sheet (no.4), Direct Mail printing
(no.5), Laser Printing (no. 6) Mailing (no.7) and Web Finishing (no12).*

26. The paties do not accept the Commisson's maket definition. They essentidly
ague that “busness forms-continuous’ (no.2), “busnes forms-sngp sats’ (no.3)
and “busnes formsto shest” (nod) comprise, for the purpose of defining the
relevant market, a sngle product and should form pat of a wider market defined
& “busnes forms’. They point out that both ‘busness forms-to sheet’ and
‘busness fomssnagp sts are cdose derivatives of ‘busness forms-continuous —
in the former the continuous web of paper is cut into individud sheets prior to
ddivery to the cusomer while in ‘busness foom — sngp sets the output of
‘business forms-continuous' is Smply bound into a pad or smdl bookl .

27. The same gpproach, they dam, should be followed with regard to direct mail
printing, web finishing and laser printing, which could dl be regaded as
derivatives of a paticular type of busness forms — essatidly and advertiang
brochure - and should not be defined by the actud processesinvolved.

28. The paties aver tha web finishing is a secondary process because it combines
more than one traditiond product into a dngle product by adding an adhesve
pach or a sdf-adhesve labd to it, depending on the customer’s needs. Laser
printing could dso be regarded as a secondary process in cases where certain

® The parties said that there were currently 5 Hunkler machinesin the country all of which will bein the
hands of the merged entity. Lithotech indicated that they were prepared to sell 2 machines, if they could
find buyers.

4 We will not further consider Business Forms listing, (no.1), because it is not affected by the merger.
Furthermore, competition is not substantially affected in the market for Self Adhesive Labels, (no.8), Book
Binding (no.9), Equipment Sales (no.10), Logistic and Fulfillment (no.11), Paper Rolls and Carbon (no.13)
and Sale of Paper and Envelopes (no.14) and we will, therefore, not include them in our analysis.



persondized customer daa is printed on a paper, which may or may not contan
some other ink and image from a previous process. There are two types of laser
printers, one being continuous feed and the other sheet fed.®

29. In ddfining direct mail printing the Commisson folowed a narow goproach as
opposed to the wider approach contended for by the paties According to Mr
Birch, the MD of Lithotec, direct maling is an advetisng type message, which
could ether be linked to a billing message or not, and which is sent directly to an
individud. These forms are produced on a mechine with the capability of running
a number of colours usudly more than four colours. Apat from the newsprint
indudry, this is the biggest print sector and it could indude for example a ledflet
advetisng a spedd offer, which is not persondized but which is maled with a
pasondized item. Many direct mal items ae medy insated into enveopes
dong with a letter. Production of Direct Mall by the forms indudry is a rddivey
new initigive. This has traditiondly been the doman of the commercid printers
and web offset printers.

30. The Commisson, on the other hand, regarded this as a product congging of
printing, persondization and maling. They argue that it could not be regarded as
direct malling if one company does printing and another does persondization and
malling.

31. The evidence presented by both the Commisson and the paties was incondusve.
Clearly, the mere fact that discrete dements of a product may be produced
through digtinctive processes and by separate firms does not, of necessty, place
them in diginct product markets for the purpose of identifying the rdevant
maket. Conversdy, there may be — and frequently are — severd didtinct product
markets that come in to play in the production of a single product even if dl ae
produced by a sngle veticdly integrated firm. Whether the diginct stages of
production conditute didinct relevant markets has to be decided on the specific
facts of the case in quetion and the Commisson ers in indging tha merdy
because the paties have identified a number of separate products that they have,
in 0 doing, identified discrete rdevant product markets  In this case, our
examination of the facts supports the paties verson — ‘busness form - to sheet’
and busness forms — snap sheet’ represent minor accretions to the vaue of the
basc product which is ‘busness forms continuous. It is therefore ‘busness
forms — continuous, defined to indude ‘busness forms - to sheet’ and ‘business
forms— sngp sheet’, that condtitutes one of the rlevant product markets.

® Laser printing is a secondary process where personalized information, usually customer determined data,
is printed on paper that may or may not already contain some ink from a previous printing process. Usually
small businesses that require less volume than a medium to large company would print their own business
forms on their desk laser printers. However, they are not in the same category as medium to large
companies that require more colour and detail in their print as well as higher volumes in less time. These
companies would normally make use of professional laser printers or would have their own large in-house
printing facilities such asWoolworths.



32. ldenticd conclusons follow with regard to direct mail printing, web finishing and
laser printing. In our view the rdevant market is ‘direct mal printing’, defined to
include web finishing and lasr printing. Again, each of these processes may be
undertaken by one integrated firm or they may be undertaken in separate firms.
But they are pat of the direct mal printing market. This is the second rdlevant
product market.

2. The“ bundled” product market

33. What of the Commisson’'s contention thet there is a market for a bundled product
- a maket in which dl or a gret many of the services and products referred to
above are provided - tha is diginct from the separate product markets in which
the discrete services and products are supplied?® In summary the Commission
holds that the unique ability of the parties to provide a broad spectrum of products
andlor sarvices place them in a didinct leegue of their own within the industry.
The paties, in contrast with ther competitors are active in dl the product lines
referred to above.

34. The evidence of Mr. Victor Gordon of Readers Digest, a witness cdled by the
Commission, tended to support this argument. Readers Digest is effectively a mall
order publisher and is a lage cusomer of Paagon. Mr. Gordon is the
procurement  officer, responsble for procuring the services of providers like
Paragon. He suggested that there was a convenience factor attached to a bundled
product and that he would not willingly sub-divide a large contract between
different competitors. However on crossexamination he agreed tha his contract
could be divided into different sub-processes, which could be undetaken by
different companies. He neverthdess expressed a clear preference for the ‘one-

sop shop' fadility offered, uniquely, by the parties.

35. Lithotec pointed out that customers such as Readers Digest (and this by its own
admisson, incdudes Readers Digest itsdf) continudly sample the maket with a
view to comparing the cogt of the various components of a bundled contract. The
paties aver tha margins on, for example, laser printing and malling, are very
tight. The paties dso agued tha the participation of printing brokers and other
agents, notebly advertisng agencies, fadlitated the ability of customers to
contract out the component pieces of a job that involved a number of technicdly
ddinct processes. They provided limited concrete evidence in support of ther
agument. They further held, and again supported this with limited evidence, thet
this had endbled rdativey smdl firms to win lage contracts key components of
which were contracted out to providers of one or other of the various services
comprisng the totd job. The paties cdamed tha they themsdves frequently
contracted to perform particular components of alarger job.

® Courts have recognized that a “cluster” of distinct products or services may be combined into a single
relevant market, based principally on a consumer preferencefor a ‘one-stop-shop”. See Therman Industrles

Statesv PhlladeIDhlaNaruonaI Bank 374U S 321 356. o




36. Although the evidence presented in support of thee arguments was sparse, it was
not effectively countered by the Commisson. The fact that the parties are able to
provide a ‘onesop shop savice may, in paticular indances give them a
competitive advantage. It is however, by no means dear tha this immunizes
them from competition from paticipants who ae only ade to provide a dngle
component of the lager ‘bundle of services or products required by the
cusomer. Or, expressed conversdy, it does not dlow the paties to behave
independently o the competitive response of those who provide a les
comprehensve sarvice than tha provided by the parties to this transaction. The
evidence of the representative of Readers Digest cdearly edtablishes that it is
convenient for a large customer whose busness forms product incorporates a
number of discrete printing and mailing products to utilize the sarvices of a dngle
company. However, should the price of the ‘bundled product increase
dgnificantly, there are few bariers to seeking out less codly providers of the
various discrete products and services.

37. The representative of SARS, Ms Jansen, indicated that the parties ability to
produce high volume products was another factor that put the merging parties in a
league of their own.” Due to the confidentidity aspects of tax information, it was
imperative that one sngle supplier be used. In response the parties argued that tax
fooms do not fit into any of the norma product caegories and should be
didinguished from other busness forms Moreover, tax forms ae a dynamic
product whose specifications change from tender to tender, which are produced
once pa anum and which increesangly involve complex IT infrastructure thus
rasng the progpect of software firms competing for tax form contracts. In any
evet, in ther view there is in the paties view, no reason why a broker could
not, through sub-contracts that may include rdativey smdl firms condruct a
joint venture or consortium in order to tender for these large contracts. This is
exactly what Lithotech, Paragon and Universd did a few years ago when a very
large quantity of the IRPS booklet was required by SARS.

38. Once agan while the quantity and qudity of evidence presented by the
Commisson and the parties was less than satisfactory, o baance we believe tha
it cagts dgnificant doubt on the Commisson's contentions in regard to both the
bundled product and the importance of volume.

39. In summay then we conclude tha the rdevant product markets are ‘business
forms — continuous which incorporate ‘busness forms — to sheet’ and ‘busness
forms — sngp shest’ and ‘direct maling which incdudes ‘laser printing and ‘web
finishing. The ‘bundled product’ does not, in our view, conditute a separate
relevant market.

" Ms. Jansen’s view is lent weight by the fact that there were only three candidates in the last major SARS
tender, these being Lithotec, Paragon and Merpak. The latter was eliminated because it was unable to meet
al of the tender requirements, in particular, it was unable to put up the R1 million required. The contract
was won by Paragon, it was previously held by Lithotec.



Therelevant geographic market

40. Both the Commisson and the paties contend that the geographic maket is
netiondl.

41. Evidence supplied by the witness from Readers Digest seemed to suggest that the
market was not naiond but rather locad because he preferred to use only printers
in the Cape Town aea He agued that the logisics of managing a complex
printing job incorporating severd discrete  processes favoured usng  service
providers proximate to the cient. Agan while we accept that convenience
favours a narow geogrephicd market, there agppear, in the event of a price
increase, to be no dgnificant bariers to utilizing provides dsewhere in the
country — indeed, on crossexamindion this was effectivdy admitted by the
witness. The parties ds0 reemphaszed the actud and potentid role of printing
brokers in coordineting the logistics of a complex process.

42. We conclude then that the geographic market is nationd.

7. Impact on competition

43. We ae now required to condder whether the merger will subgtantidly prevent or
lessen compstition in the rdevant makets  In undertaking this assessment we
will teke account of the nonexhaudive lig of criteria provided for in section
12A(2) of the Act.

44. 1t is common cause that the merger will result in the dimination of asgnificant
competitor.  Indeed both Lithotec and Paragon explicitly acknowledged that each
condder the other to be ther most ggnificant competitor. However, while this is
naturdly ggnificant, it is not dispogtive of the quedion of market power. We
must condder the share of the rdevant market that the merged entity will possess
as wdl as a number of other dgnificant factors induding barriers to entry and the
dynamic characterigtics of the market.

Market share

45. While market shares are by no means dispodtive of the question of market power,
it is widdy accepted that they provide, a the very lesst, a sound first
goproximation of its extent. However, market share evidence is as reliable as the
underlying definition of the rdevat makets used in cdculaing shaes  As
dready indicated we do not bdieve that ether the Commisson or the parties have
provided uswith aclear view of the rdevant market.

46. We were supplied with two different sets of market shares:



The Compdition Commisson besed its cdculation of the market shares on
turnover figures as supplied by the parties in ther merger notification and as
supplied by the market participants®. This method is dso cdled a “bottom-up’
approach’; and

The expert witness from Tridogue, Mr. Rockey, who used a ““top down’*®
methodology to quantify the market. In usng the “top down” gpproach Mr.
Rocky cdculated the market share for business forms by taking into account
paper inputs to the busness forms indusry, which comprised uncoated reds
and cabonless papers Cabonless paper, in his opinion, presented the most
religble indicator of market shares in the business form market as, according
to his evidence, it is used s0lely for the production of busness forms. He dso
used a different method to cdculate the market share for laser printing, based

on the number of machines in use and the number of ‘dicks ** recorded.

Their respective conclusons predictably  diverge  sgnificantly.

summearized in the table bdow:

MAIN PRODUCTS COMPETITION COMMISSION | EXPERT WITNESS
% %

Business Form snap sets 52.9 -

Business for ms continuous 64.7 -

All carbonlessforms*? - 36

Direct mail printing 50.7 Smdl

Laser printing 35 10

Mailing 33.1 20

Web finishing 87 -

8 The market information supplied by other market participants is claimed confidential information and will
not be supplied in thisreport.
“bottom-up” is where the size of an industry is determined by assessing the size of all participants

competing in acertain industry sector.

10 «top-down” refers to analysis of market share through evaluation of global inputs and outputs of an

industry sector.

A “click” represents one image placed on the paper. Xerox and Oce dominate the supply of laser printers
and part of the supplier agreement is a service contract, where users pay suppliers of printers a fee ‘per

click’.

12 Thisis also defined by the parties as Business forms and includes Business form continuous, Business

form snap sets and Business form sheet.

Thee




47. On the basis of ther market share figures the Commission then cdculated HHI*®
figures to determine concentration in the each reevant product market. It
identified four markets where the post-merger HHI exceeded 1800 and changed
by more than 100 points in consequence of the merger. These are business forms-
lidging, busness forms-continuous budness forms-sngp sts and web  finished
products. In the business forms-continuous the post merger HHI would be in
excess of 4000 points and the change would be 1628, which is presumptive of
condderable market power.

48. However, the methodologies and empiricd bases utilized by both the paties and
the Commisson ae open to quesion. While the ‘bottomup’ approach is the
more convertiond method utilized in cdculating market shares, the parties are
correct to point out that it is more rdiable in markets with a limited number of
paticipants. We should add, however, that we could find no beds to the parties
dam tha the Commisson had omitted severd important competitors in
cdculding market shares. On the contrary, the Commisson has diligently tracked
down paticipants in the indudry, in the process, identifying competitors not ligted
in the paties initid submisson. However, a dgnificant ‘resdud’ caegory
remans in the Commisson's market share cdculaions and this may account for
some of the discrepancy in the respective market share caculaions. As for the
‘top-down’ goproach employed by the paties we have smply not been provided
with sufficient evidence to arrive a a confident assessment of this methodology or
its empirica bads

49. The difference between the edtimates provided for the direct mal market is
paticularly dgriking. This gppears to be dtributable to the different gpproaches
folowed in defining the market. For ressons that are not immediatdly gpparent,
the Commisson gppears to hold that a direct mailing service can only be provided
a pat of a bundled product that indudes printing, web finishing, laser printing
and maling — given then that the paties are uniqudy cgpable of providing a
bundled product, their share of this market is per definition, consderable’* The
paties, on the other hand, hold that discrete parts of the direct mailing service can
be and are provided by alarge number of participants.

50. The market shae, and hence the HHI, cdculations do not, in this ingance,
provide a rdidble indication of maket power, dthough even on the lower
edimates of the paties, the pos-merger market share in the ‘busness forms —
continuous market is, on the face of it, cause for concern.

3 The HHI is the Hirschman-Herfindahl Index, which measures concentration in a market. The 1992 U.S.
Horizontal Merger Guidelines states that: “Where post merger HHI exceeds 1800, it would be presumed
that mergers producing an increase in the HHI of more than 100 points are likely to create or enhance
market power or facilitateits exercise.”

14 See the Commission’ s recommendation on page 21 of the confidential version under “Direct Mail
Printing”, where they say that when printing, personalization and mailing are split between different
companiesthen it is not classified asdirect printing anymore.



Level and trends of concentration

51. There is a recent higory of acquigtions in this indusry. Lithotec and Paragon
have both participated actively in the acquigtion of new busnesses. On the face
of it this does suggest a trend of increesng concentration. However, on closer
examination it appears that both have purchased busnesses in one or other niche
market, generdly niches in which the acquiring paties have not been active

pl@/aSlS

52. The paties dam that the levd and trend of concentration is not accurady
reveded, by amply examining the identity of those who win dgnificant contracts
in the busness forms market. This would, for example, not reflect the grest many
occasons on which the ‘main contractor’ acts as a coordinator of the activities of
a number of firms induding smdl firms. Hence it is common for a digtributor
company (the firm Forms Independent was specificdly mentioned) to put its
name to a contract and then outsource or sub-contract certain parts of the contract.
Lithotech itsdlf has performed this co-ordinating function on numerous occasions.

53. The paties made reference to rdatively large players such as Universd Business
Forms Lexlines Gillmitch and Burlington Daa Print but dso ingded tha many
sndler players such as Renform, Focus Forms, Manny McCann, Dus Busness
Forms Rapid Run, CNH Printes and Wesen Computer Forms activdy
paticipated in large contracts tha were frequently, dthough incorrectly,
identified with the ‘main contractor'.  According to the parties large customers
were genedly content to split large printing jobs between smdler players.
Sandard Bank exemplified a large cusomer wdl known for splitting high olume
jobs between severd players.

54. Qub-contracting not only enabled smdl companies to paticpae as  ub-
contractors in contracts won by the large players. It dso endbled smal players to
win large contracts and then to sub-contract components of the contract to other
playes Examples were provided of smdler players winning very dgnificant
contracts - hence Renform succeeded in winning the contract for post box
renevd forms previoudy a Lithotec contract.  Focus Forms, another smdl
player, had won a mgor tender from the Johannesburg Metro, previoudy a dlient
of Lithotec.

55. We ae peasuaded by this evidence which was not chadlenged by the
Commisson. Moreover it gopears to be corroborated by the exisence of many
gndl firms of longdanding in this indudry. Evidence presented suggedts that
rddivdy smdl firms have survived for extreordinaily long periods in this
indugtry.  On the face of it this seems to indicate that conditions in this industry —
these may be demand conditions or technologicad conditions or its continuing

15 The parties have provided us with a list of acquisitions that they have made during recent years. From
this it seems that both Litotech and Paragon have acquired businesses in laser printing, mailing and
fulfillment.
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craft characteristics — conduce to smdl firms establishing a product niche and a
reidble cusomer base that enables them to reman compditive despite the
relatively smdl scae of their operations.

The dynamic characteristics of the market

56. The paties made much of the ‘maturity’ of this market. This is presented as the
key dynamic feature of this market. The traditiond busness form was presented
& a product in temind dedine paticulaly vulnereble to the advances in
eectronic technology. Mr. Birch dams that the indusry has seen a generd
decline in the demand for busness forms over the lat 10 years - more
secificdly, the demand for busness forms-continuous is dedining by 8% per
annum. New technology and product innovation, such as SAP and Adobe
Acrobat'® is reducing the usage of paper in the office — the phenomenon referred
to as the ‘paperless officeg. Cusomer demand is dso moving away from the
traditiond printing products such a ‘busnes forms—continuous  towards
‘busness form - to shet’. The paties do not have a dgnificant pogtion in the
latter market segment.  The movement towards sheet is facilitated by the hift to
shorter runs and quicker delivery and response in the market. In order to counter
this decline the parties have dated to shift ther focus to nove add-on features
such as web finishing and to products that are not normaly regarded as busness
forms such as bdlot forms and lottery tickets.

57. It is not immediady goparet why the competition authorities should adopt a
more permissve goproach to mergers in ‘mature  product markets.  Certainly
busness forms and direct maling remain dgnificant markets and there is no
suggestion of a serious profit squeeze in these markets, dthough evidence of
cgpacity underutilization is obvioudy indicaive of the pressure experienced by
firms in this indudry. In any event, in an effectively functioning market product
cycle maturity would reflect itsdf in lower prices and profitability. The most
vulneréble firms would exit the indudry and the more entrepreneurid would, as
appears to be the case with respect to the parties to this transaction, seek out new
products and new maket niches A comptition authority dedicated to ensuring
the integrity of market processes would have no cdl to arest this process by
goproving anti-competitive mergers any more than it would have reason for
tuning a blind eye to colluson or other anti-competitive practices perpetrated in
‘maturé  makets.  There is persuasve evidence of new technologies contributing
to dedines in the traditiond busness forms market — for example, dectronic data
dorage and communication technologies reduce the requirement for multiple

copies.

16 SAPisan accounting and materials management package used in large corporations and has the ability to
present data in electronic format, which is accessible to users who are on that system. Adobe Acrobat
converts existing forms to digital form, to which the user can add information and print on demand, which
saves printing costs.



58.

59.

A condderation of technologica devdopment is cdled for when there is evidence
that suggests that new dternative products condrain the ability of those in the
traditiond market to rase prices  Evidence in support of this contention is at
best, anecdotd. Moreover, the Commisson points out that converting busnesses
from the use of traditiond busness forms to dectronic daa dorage and
communication requires codly initid invesment in hardware and Kftware and a
commitment to employing high levd manpower cgpeble of opeding and
maintaining new technologies.

We ae d0 pesuaded by the Commisson's contention that the ‘maturity’ of the
product is likdy to discourage new entry and may on bdance militate against
goproving the merger.

. In summary, dthough there is some evidence of ‘maturity’ or decline in certain

important niches of this indugry, we are not of the view that the ‘maurity’ of the
product or the ‘dynamic characterisics of the maket in question conditute
grounds for gpprovd of the merger.

Barriersto entry

61.

62.

The paties ingg that the bariers to new entry are paticulally low. They reason
that the globd dedine in the output of busness forms has rexulted in the
avalability of used machiney a unusudly low prices They dso ague that new
entrants  utilizing advanced dectronic  technologies are increesingly cgpable  of
entering the business forms market. The evidence presented in support of these
contentions was sketchy a best. In ay event we ae pesuaded by the
Commisson's agument that the maturity of the product will act as a powerful
digncentive to would-be new entrants.

However, we are persuaded that the exigence of indaled excess cgpacity will
endble a rgpid supply response from exising competitors should the merged
entity conduct itsdf in an anti-competitive manner.  This is a powerful argument
in favour of goproving the transaction.

Countervailing power

63.

The paties aver that ther large cusomers ae extremey aggressve evidenced by
ther willingness to it tenders and to concdude individud contracts with
multiple suppliers. For example Standard Bank specificdly reserves the right to
show a supplier’s pricing gructure to a previoudy disadvantaged supplier in order
to enable the latter to meet the quote of its @mpetitors. Certain bidding processes
have dso been brought onto the internet. Shell, for example, places its tender
documents on the internet and dlows a period of open bidding in which the
competing parties have access to the bid prices of their competitors and are adle to
enter new bids in an dtempt to secure the company’s busness  The
countervaling power of these large customers is execerbated by ther ability, in



the event of monopoligtic conduct by ther sarvice provider, to handle ther
printing requirement in-house.

8. Public Interest

64.

No dgnificant public interest arguments were presented in regpect of this
transaction.

9. Conclusion and order

65.

66.

We have dready noted that the identification of the rdevant market has proved
unusudly complex in this case While the evidence does not support the
Commisson’'s contention that the market for the ‘bundled” product conditutes the
relevant market, nor are we satidfied that the rdevant markets are defined by a
narrow identification of what gopear to be discrete seps in the production of a
find product be it a busness foom — with or without the addition of ditinguishing
‘bells and whisles — or a directly malled form. We have rather sought to identify
the ‘basc’ busness form or the ‘basc maled product and to incorporae into
those definition the incrementa features that generdly form part of those basic
products without losng sght of the fact that these features may, and frequently
are, added by separate, sand-done firms.

On aur tentative market definition maket shares gopear to reman reasonably
high. - in ‘budness forms — continuous this is 0 even on the paties lower
edimae. However, there is evidence that smal firms are able to thrive in this
maket and provide dgnficant competition to the larger players of dgnificant
indalled excess capacity that will enable a rapid supply response in the face of
anti-competitive conduct, and of condderable countervaling power.  While we
ae epticd of the imminence of the vaunted ‘peperless office dealy new
technology is changing the face of this industry and will condrain the ability of
the merged entity to raise price.

67. We have accordingly decided to gpprove the transaction unconditiondly.

16 January 2002

D. Lewis Date

Concurring: N. Manoim and M. Holden
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