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REPUBLIC OF SOUTH AFRICA

Case Number: Case No. 45/L M/Apr00

In thelarge merger between

Nasionale Pers Limited

and

Educational Investment Corporation Limited

Reasonsfor Competition Tribunal Decision

The Transaction

1

Nesonde Pes Limited (Nespers) and Educationd Investment Corporation
Limited (Educor) have agreed to establish a new company (NewEd). Educor and
Naspers will, in exchange for shares in NewEd, dispose of ther assts in digance
and face-to-face education to the new company. The respective vaues placed on
the relevant assets of Educor and Naspers are R870 million and R100 million,
giving Educor an initid share of 89,7% in the new company and Naspers the
remaning 10.3%. Nagpeas will, in exchange for cash, acquire an additiond
29,7% of the shares of NewEd, leaving Educor with a 60% gake in NewEd and
Naspers 40%. Naspers will however manage the new company. Moreover
Educor will unbundle its share of NewEd, that is didribute its share of NewEd to
its goproximatdy 3000 undelying shareholders Accordingly Naspers  will
become the largest shareholder of the new company.

The Parties

2.

Nasionale Pers Limited (Naspers) is a lage divesdfied media group with
dgnificant interests in both print and dectronic media A whadly owned
subdsdiay in the group, Nationd Education Group (Pty) Limited, with its divison
Nationd Private Colleges (NPC), provides disance educaion through the
LYCEUM and SUCCESS brands and faceto-face education on a limited beds
through its MENTOR BUSINESS COLLEGE. The Educdion Dividon of the
Education Investment Corporation Limited (Educor) comprises the face-to-



face education and disance learning educetion businesses that function a 183
canpuses. Educor's other dgnificant activity is in the fidd of recruitment.
Educor's ectivities in the educaion fidd may be divided between digance
learning and face-toface education with the latter accounting for 68 per cent of
turnover in the divison in 1999. It encompases catan wdl-known brands for
exanple DAMELIN, ACADEMY OF LEARNING, RAPID RESULTS
COLLEGE, and MIDRAND CAMPUS. It desibes itsdf as “the dominant
provider of private education in South Africa, from adult basc education and
training, through tertiary to post-graduate and corporate training”.

The transaction transforms Naspers pogtion in private education from tha of a
medium Sze player to the largest force in the sector. The synergies between the
provison of educdion, on the one hand, and, on the other, Nagpers print and,
paticularly, eectronic media interests are offered as the principa rationde for the
transaction from its perspective. It is dso motivated by a reuctance on the part of
the Naspers group to reman active in a maket in which it is a reativdy smdl
player. It was in its esimation, faced with exiting the market or investing heavily
in order to drengthen its presence.  The present transaction thus affords Naspers
the opportunity to catapult itsdf into the number one dat in private education.

Educor's ectivities ae evenly divided between its recruitment and education
busnesses.  From its perspective the transaction represents a decision to focus on
one of its core competencies  The dbsence of perceved complementarities
between its two dominant activities prompted this decison.

The Relevant Markets

5.

The provison of secondary and tertiary educetion is obvioudy not pat of the
same maket.  Accordingly the fird ‘cut’ in defining the reevant maket is
rativey draghtfoowad — we ae deding with at least two relevant markets,
namey the secondary market for education services and the tertiary market for
education sarvices. However, beyond this smple dating point, the identification
of the rdevant markets has proved to be a paticulaly complex exercise. Firdly,
as is daborated bdow we ae of the view that the traditiond trichotomy of
primary, sscondary and tetiary education has expanded with the introduction of a
new maket in ‘further education’. And, secondly, within the categories of
secondary and tertiary education traditiond boundaries between, for example the
public and private sectors and distance and faceto-face education have shifted
fundamentaly.  The flud and uncetan dae of educaion policy and the
uncertainties that atach to its implementation further complicte market
definition.

We have identified three markets rdevant to this transaction:

Fird, there is a market for secondary level education of young adults who, for
one reason or another, have not completed this levd of education by the ‘normd’
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shoo leaving age.  Many, dthough by no means dl, of the dudents in private
secondary education are dreaedy in employment. In the Tribunal’s view, then, a
redevant market pertinent to this transaction is the provison of secondary
education to young adults, that is those whose age or employment stuation
disqualifies them from attending public secondary schools.

Accordingly, private secondary education providers do not compete with the
messve public secondary education sysem, the savices of which ae not
accessble to students past school-leaving age. However, the parties to the merger
agued that the introduction of ‘matric equivdent’ qudifications available through
the publidy funded technicd colleges introduces an important dement of
competition between public and private providers of secondary education for the
cusom of secondary leve sudents beyond school-leaving age.  The basis for this
agument is a policy decidon — supported by the edablishment of the initid
legidative and inditutiond framework — to edablish broad education bands
populated by diverse inditutions and course content and compodtion. In full
bloom this sygem would replace the traditiond matric with ‘NQF4’, that is with
a diversdy-composed, generic qudification that enabled the dtudent to pass onto
the successively higher bands. The component dements of the NQF4 will indude
a matric but may dso be compossd of courses avalable through technica
colleges and even through work experience. The upshot of this policy pogtion, t
was suggested, is tha post-school leaving age dudents wishing to obtan a
secondary school qudification — ether because of its labour market currency or
for the key that it provides to entering higher educaion — would no longer be
redricted to obtaining a maric from the private sector providers but would be
able to go the publidy supported technica colleges as wdl.  Accordingly, the
private sector providers of matric offer only one of severa routes to acquiring an
NQF4 qudification.

However, on closer examination it became cdear that, while this argument
represented an accurate view of the current policy intention and aspiration, it is far
from the redity in the actud maket place. The complete legidative framework is
not yet in place to introduce NQF4 or ‘mdric equivdent’. The inditutiond
framework, as manifes in the parlous sate of the many of the technicad colleges,
is paticulaly threadbare.  Moreover, it gopears from submissons mede by the
Depatment of Education that education policy itsdf is fa from stled.
Accordingly, for the Tribund to base its assessment of the rdevant maket on
policy intetions a condderdble digance from redization and themsdves
potentialy subject to review presupposed a heroic legp of faith.

The second set of relevant markets is comprised of a number of broadly
defined courses in tertiary education. Tetiay education is obvioudy more
complex and varied than its counterpart & the secondary level. The Tribund has
in fact identified two digtinct segments within tertiary educetion. The firg will be
referred to as higher education, while the second gpproximates dosdy to what
educationdigts refer to as further education and training (FET). Thee two
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dements of tettiary educdion are didinguished by ther entrance requirements.
Entry to higher educaion requires, without dgnificant exception, a ressonably
good matric pass, dthough cetan universties notebly Pretoria Universty, ae
recognizing FET courses which they have accredited, as complying with entry
into sdected higher education courses  The NASPERS colleges particulaly
Success College, ‘ddiver’ Pretoria Universty accredited FET courses The entry
requirements for FET itsdf ae diverse but their defining character is that a
ggnificant range of learning opportunities a this levd is accessble to dudents
who are not in possession of amatriculation exemption.

There is dealy a dsrong dement of product or coursespecific segmentation
within higher education insofar as a progpective student wishing to sudy
engineering will not generdly dect to subditute her choice with an accountancy
course because of the offer of a less expensve option in the latter fidd. Demand
subdtitution is more likdy to occur within the broad chosen fidd of dudy, thet is
if a desred choice is diminated or becomes too codly to pursue the sudent will
look for an dternative education option in enginesring, preferably one that does
not offer employment progpects Sgnificantly inferior to that afforded by the more
codly option. Furthermore a dgnificant component of higher education is the
provison of ‘refresher education’, that is education that furthers or updates
previous education and caexr choices thus degpening course-specific
segmentation — a nurse wishing to further his career would not choose a course in
electronics in response to one or other monopalidic redriction in the maket for
further nursng courses. Segmentation of higher education markets is dso
provided by professond entrance requirements that oblige professonds
following a particular career path to undertake specified courses of studly.

It is however not gopropriste to define the rdevant markets in higher education
more narowly than this Hence, dthough it has been suggested that public and
private higher education beong to different markets it is dear that the boundaries
between public and private providers of higher education ae changing
dgnificantly. The rise in higher education, of what may best be termed
franchigng is an important development that has eroded the boundaries between
public and private education. Here public univerdties accredit or franchise
privete education providers to offer courses under the universty’s imprimatur or
trade mak. Public universties — notably, though by no means exdusvdy,
through ther busnes scthools — ae increesngly offering specidis  diplomas
frequently directed & mid-career ‘refresher’ courses. While certain of these are
offered through accrediting private sector providers others are physcaly provided
by the universties in direct competition with the private sector.  Foreign
universties are edablishing campuses in South Africa effectivdly operating as
private educaion providers in this country. The public subsdies avaldble to
South African universties and technicons may give them a competitive advantage
over private sector providers dthough it should not be forgotten that the later do
not support expendve research nor are they obliged to support courses that are
manifestly uneconomicd.
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It was ds0 suggested that the higher education market is segmented between
disance and face-toface education. But this didinction is dso being eroded —
private education poviders increesingly offer face-to-face tuition to Sudents
enrolled a public and private digance educdion inditutions. Face-toface tertiary
inditutions are increesingly offering distance learning opportunities.  The internet
will increesngly erode the didinction between disgance and faceto-face
education.

In summary then, the Tribund is of the view that while there are dearly rddivey
narrow, coursespecific rdevant markets in higher education many of the other
festures that have traditiondly segmented education makets — for example,
private/public or digancefacetoface - ae in a farly advanced date of
trandformation, a process that is likdy to be hesened by technologicd

developments.

We conclude then that there exist a number of reatively narrow course-
specific relevant markets in higher education. It is not possble, from an
anti-trust perspective, to identify a single market in higher education, rather
relevant markets will be identified with course content, the signficant
mar ker of boundaries between the various markets.

Tuning to further education and training, it is agoparent that the traditiond
trichotomous divison into primary, seconday and tetiay levds no longer
encgpsulates the entire spectrum of education.  Another important leved — a
diginct st of rdevant markets within tertiary educaion - has emerged where
relatively focused, career-oriented courses are offered and where the target
recipients are primarily those school leavers and young adults who are not in
posesson of a mdriculaion exemption, that is who do not have the
qudifications necessary to enter higher education. The courses avaldble a this
level conditute, or, & least, ae perceved to conditute, currency in the labour
market, and, in sdect indances, may ds0 endble the sudent to enter a higher
education indtitution.

As in the case of higher educetion there are clearly course-specific segments at
this levd. In past decades this levd principdly provided technicd traning to
agoprentices and atisans in mining and manufecturing.  The technicd  colleges
were the principa providers of these educationd services This aray of technicad
coursss is 4ill provided a this levd and the technicd colleges reman sgnificant
providers. However, the demand for thee skills and this training has declined
dgnificantly concomitantly with the rise of the sarvices sector.  The training
asociaed with the requirement of a sarvice economy is directed a providing a
broad range of generd manegerid and adminidrative skills what may be termed
‘busness sarvices ills — computing, finendad management, marketing, office
aminigration and the like Although low-levd busness savices ills,
commonly dubbed ‘secretaid courses, were hidoricdly avalable through
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technicd colleges, private educationad providers have long been active in this
sgment.  Moreover the busness sarvices skills demanded by the services and
information economy are a a sgnificantly higher leve than those associated with
secretarid training.

This collection of courses congitutes a distinct, and, for anti-trust purposes,
relevant market, the market for further education in business ills. The
rapid growth of this market, globdly and domesticaly, and the srong prospect for
continued rapid growth is confirmed in the overview entitled ‘Education in South
Africd authored by Chris Elfick of Price Waterhouse and submitted by the parties
to the merger. Elfick assats that ‘FET...is a critically important pat of the
education market’ (p. 4). He provides data from the United States confirming the
trend towards ‘lifelong learning and, accordingly, the incressed demand from
adults for education sarvices. Turning to South Africa, Elfick avers that ‘labour
legidation changes, paticulaly the introduction of the SAQA and NQF, together
with the Skills Development Act, will creste an impetus towards the provison of
further education and training in South Africa s actud and potentia workforce .

There are course gpecific segments available undernesth the broad umbrela of
busness savices kills — some are oriented to particular business sectors (eg.
Tourism) or functions (eg marketing) or dasses of budness (eg smdl busness).
However, on doser examination the prodamed specidization frequently amounts
to little more than the grafting of a particular goecidised course onto a platform of
generic busness kills coursess A cursory examingtion of the course content of
the range of ‘management diplomas offered by Success College and accredited
by the Univergty of Pretoria confirms this Moreover demand subdtitutability will
be consderably greater than in the case of higher education. The dudents have
not dready invested in a paticular career which they are attempting to further and
will therefore be influenced by relaive prices and course avalability in making
ther sdections.  In short, unlike higher education, the archetypa student profile is
not that of the nurse deciding to specidize in say radiology, with possble
encouragement and financid support from his employer. Rather it is a young
adult, recently graduated from high school, cagting aound for employment and
discovering that a further levd of <kill and further qudification is a requirement
for entry into the labour market.

We note that there are strong qudity segments in al education markets. Hence
were two predigious universties — or even seconday schools or providers of
further education — to merge and achieve a poweful maket pogtion within its
qudity niche, the meged etity may be in a postion to behave monopdlidicaly
while retaining the loydty of ther ‘customers, despite the presence of gpparent
choice & the education leve in quesion. The rdevance of this point in this
meaiter is explored below.

In concluson then we identify three sets of relevant markets. These are;
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the provison of secondary education to young adults, that is those whose age
or employment Stuation disqualifies them from attending public secondary
schools;

a number of reativdy narrow course-specific rdevant markets in tertiary
education;

a market in the provision of business services skills to school leavers who are
not qualified to attend universty and to young adults already in
employment.

We will now assess the likdy impact of the transaction on competition in eech of
these markets.

The Impact on Competition

Some Preliminary Observations

23

24.

Merger evauation presupposes a certan degree of speculaion and conjecture,
The adjudicator is cdled upon to edimate the future impact of a transaction on
market dructure and behaviour. While this is a nettle to be grasped rather than
avoided, the wors effects of this conjecture can be amdiorated by solid research
and daa This has, however, proved paticulaly difficult in this case.  Firgly, the
data inadequacies, even in respect of the most basc information, are dgriking.
Secondly, given the terible legacy tha South Africa faces in the education arena,
the extent of policy experimentation is underdandably condderable.  Moreover
many of the dructures, laws and inditutions established to carry education into a
new ea ae unteted. Accordingly, even in those aess where the policy
environment is reaively certan, it is wel-nigh impossble to esimate with any
degree of confidence the extent of the difficulties that will be encountered in
implementation. We have accordingly been cautious and circumspect in our
judgments and, where we have found strong cause for concern, we have been
modest in the remedies that we have imposed.

Our concusons ae, however, influenced by the potentid impact of anti-
competitive practices on this paticular sector and on the economy and Society
that relies upon its output — trained and educated citizens. It is trite to observe
that we are deding with a particularly important sector of the economy and one
paticulaly damaged by South Africds pas. Even if the public sector makes
ggnificant drides in overcoming this legecy, it is reasondble to expect that the
private sector will play an extremdy, even increesngly, important role in the
provison of education paticulaly to those who suffered the conseguences of the
goathed sysgem in ‘seventies and ‘eghties, sudents who ether did not complete
secondary education or whose schooling has left them unprepared for further
education or the world of work. The report prepared by Chris Elfick and
submitted by the parties srongly supports this contertion: FET is becoming an
increasingly important segment of education and private sector providers ae
increedngly important  paticipants in  this ssgment. Moreover, the interplay
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between higher educetion providers in the public sector and those in the private
sector is increesing, in the process according the later an increesingly important
role in higher education.

Accordingly, the access of would-be sudents to the private providers of education
and the qudity of the sarvice provided will have a profound impact on the
individuds lives of the sudents on the competitiveness of the economy, and on
the generd wdl-being and gdability of the society. Section 16(1)(a) of the Act
requires the Tribunad to evduae the transaction on competition grounds. Section
16(1)(b) requires the Tribund to evduae the merger on specified public interest
grounds, one of which is the effect of the transaction on ‘a paticular indudrid
sector or region’. The potentidly pervasve economic and socid consequences of
monopoligic dructures and conduct in the education sector demand that the
Tribund pays particularly dose atention to its public interest mandate.

The Secondary Education Mar ket

26.

21.

As noted above we are concerned to examine the impact of the transaction on
competition in the market in which secondary school educetion is made avalable
to dudents beyond school-leaving age. We must underline that these students
cannot gain access to secondary education provided by the public sector.  In other
words dudents beyond school-going age receive ther educdtion in a maket
absolutely segmented from that which serves their younger counterparts.  Or more
accurately, while dudents of school-going age may dect to receve ther
secondary  education in the same inditutions as those avalable to sudents beyond
schoal-going age, the latter have no such choice.

Poor data have bedeviled evduation of this merger. However, the picture that has
emerged from data made avalable to the Tribund suggests that the parties to the
merger currently enjoy dgnificant shares of this maket and that, consequently,
the degree of concentration will increese markedly as a result of the merger and
the post-merger shae of the new entity will be very poweful indeed. The
edimation provided by the paties is tha NewEd will provide Grade 12 (matric)
tution to goproximaidy 12000 dudents. Edimates of the number of matric
dudents in NewEd's private sector competitors vary widdy. We ae however
persuaded that each of the component parts of NewEd — Naspers Nationd Private
Colleges and Educor — has dgnificantly more Grade 12 dudents than ther largest
competitor and that, accordingly, NewEd will, by this messure, dwarf its nearest
rivd. The report prepared by Professor Leach and submitted by the parties
acknowledges a competitive overlap between the parties in the provison of maric
(which, he concedes, conditutes a relevant market) but dismisses ther share as a
‘miniscule pat of a very larger market’. This is certainly true in respect of those
dudents who are digible for entry to the public school sysem. It has, however,
no meaning for those who cannot, by virtue of age or employment Stuation, enter
the public sthoo sysem. Our concudon is tha the parties will have a lage
share of thissmadl but increesingly important market.



We outline bdow our views on entry bariers in private education. Suffice for
now to say that we view bariers to new entry as high. Success in the deivery of
education services depends to a Sgnificant extent on reputation and the length of
time saved in the make gopears to be the crucd vaiade underpinning
reputation.  Accordingly we do not bdieve tha the progpect of new entry will
conditute an effective disciplinary force in the market.

We ae therefore satidfied that if the secondary education market rdevant to this
enquiry is to be equated with private sector provison, then the merger generates a
worrying increese in concentration.  However, this equation was questioned by
the paties who suggested that the introduction of the Nationd Qudifications
Framework and the choice of qudification routes built into that framework
effectivdy meant that private sector providers were in competition with the
relativdy massve public education sysem. Moreover, it was agued tha the
subsdies recalved by the public sector inditutions placed them a a competitive
advantage to ther counterparts in the private sector. In particular the Tribund’'s
atention was directed towards the provison by the technicd colleges of levd
NQF4 education which, it was daimed, equated with the matric qudlification.

On dosx examindion, however, this later agument was not borne out.
Catanly, the policy god is tha a NQF4 qudification will be compossd of a
range of subditutable options only one of which will be the secondary school
Grade 12 or maric. The technicd colleges will provide another route to an NQF4
or ‘matric equivdent’ qudification. However, this is not presently the case. At
most it gopears that higher educaion inditutions may — and sometimes do -
sectivdy  recognize  qudifications  (induding, in  some indances, work
experience) other than a ‘maric exemption' for the purpose of admisson to
particular  programmes. But this remans the exception; the rule Hill
overwhedmingly agpplied, is that a maric is the sole gaeway to higher education.
For those students beyond school-going age the redity of the present transaction
is that the number of peahs leading to this crucid gaeway hes diminished in
conseqguence of the remova of amgor competitor.

Higher Education

3L

Although the merging companies are both active in higher education, the Tribund
has concluded that the transaction does not ggnificantly diminish competition a
thislevd.

The boundaries between public and private provison agppear to be dteing
dgnificantly a the higher education level. The private providers — and this is true
of both the Educor brands and Naspers brands — are active in higher education as
direct competitors of Technicons and, to a limited degres, of Univergties. Clealy,
however, there is a drong trend towards cooperaion between the public
univergties and the private providers with the universties essentidly franchisng
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— ‘accrediting — ther intdlectua property to the private providers. It appears that
catan of the univerdties accredit courses offered by the private providers which
then conditute an entrance qudification into certain of the programmes offered by
the accrediting higher education inditution. The private provides are frequently
accredited for the purpose of providing facetoface tuition to disance higher
education dudents.  The universties themsdves are increesngly offering short
diploma courses— the business schools are particularly active here.

The paties indgded tha the public higher education inditutions were robust
competitors in this maket.  Moreover they indged tha the public subsdy
privileged these inditutions in the higher education market. This latter argument
IS not necessarily accepted.  Indeed, in contrast with the publicdly funded higher
educaion inditutions, the unsubsdized private provides ae not compdled to
support  codly  research  programmes  or  manifestly  un-economic  teaching
programmes and may, by virtue of their ddility to ‘cherrypick’ lucrative higher
education niches, be the ones who are excessvely advantaged in the competitive
druggle  Be that as it may, competition a this levd is active, as is the
devdopment of complementary rdationships between catan of the public higher
educetion inditutions and the private providers. This is not impared by this
transaction.

Moreover, with regpect to higher educaion we have ealier referred to the
exigence of a large number of course specific markets. It is thus pertinent to
record that, a the higher education leve, there is not dgnificant overlap between
the respective offerings of the Naspers dffiliated indtitutions and those of Educor.
The paties made much of this absence of overlgp, and, dthough we confirm that
and acknowledge its pertinence in this evduation, its dgnificance may be
exaggerated.  Although we are of the opinion that entry barriers into the elucation
sector are high, we hold that once active in the sector, in particular once a solid
reputation has been edablished for an education brand, entry into new courses is
relaively easy. The fact that the parties have tended to operate in separate niches
may dmply indicate that the threat of entry by the other established brand has
maintained prices, and, hence, profits, a a competitive level and has therefore not
encouraged new entry. This discipline will now disgopear.  However, these
resdud doubts notwithgtanding, the Tribund’'s overdl conduson is that the
transction does not dgnificantly diminish  competition in the higher education
market and we shdl not make any further enquiry into this market.

Further Education and Training — business services

35.

The transaction’'s likdy impact on competition in one of the markets for further
education and training is of concern to the Tribund. As dready outlined above,
this ssgment of tertiary education serves sudents who have completed secondary
school but who have not receved métric, or in cartan ingances a good enough
matric — tha is, dudents who ae, exceptiond cases notwithsanding, undble to
obtain access to higher education. The job market neverthdess demands further
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gudification of them and so they seek out providers of further education and
traning. Moreover, this level does in limited cases provide a pathway to higher
education and, when the flexible qudifications framework envisaged by education
policy utimady kicks in, one would expect this level of education to conditute
an increesingly important route into higher education.

We have identified two markets fdling under the rubric of further education and
traning, these beng diginguished by their broad course offerings. The two
markets identified are the provison of technicd education & the FET levd; the
second is the provison of busness savices training, induding computer training,
a the FET levd. The merging paties do not gopear to be very active in the
market providing technical skills. Note that dthough Elfick avers that ‘private
inditutions are dating to play an increesing role in technologicd traning’, it
aopears that ther activity is in technicd skills such as computing rather than in
the provison of traditiond atisantype <ills This later is the market
treditiondly served by the technicd colleges It is Hill served by the technicd
colleges dthough the scde of adtivity in this market has diminished congderably
over the past two decades. Private educetion providers are however active in the
maket for the provison of busness sarvices. This the further education and
traning market for the provison of busness education services is relevant for
this transaction.

Within the amhbit of the rdevant market there are obvioudy separate courses on
offer.  However, as discussed above, the degree of subditutability between
coursss is likey to be consderably grester than in the case of higher education.
Demand subgtituability between courses is dmogt certainly greater insofar as the
clientde comprise sudents who have not dreedy invested in a specific career and
who ae damply caging around for a generic basket of ills that would enable
them to seek employment.  Moreover, the homogenety between differently
presented and niched courses is condderable As we have dready observed, a
glance a Success College's aray of management diplomas will evidence that the
core of mogt of the differentiated courses is extremely homogenous

Agan the paties made much of the competition offered by the public sector, in
paticular the technica colleges in this market.  But, again this is not borne out by
closer examindion. By the education depatment's own admisson the technica
colleges ae in a palous dae  They, like most education inditutions, have
auffered the consequences of agpartheid. In addition these inditutions have to re-
tool themsdves from ther long pest where they essentidly provided technica
ills and ‘old economy’ artisan skills to menufecturing, to one where they ae
cdled upon to provide the skills necessary for a sarvice economy. The problem is
persuagvely identified by Elfick:

‘The most significant factor limiting the ability of public higher education to
compete effectively in the growing market for higher education is the dow pace at
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which changes are made and new fields, technologies, programmes and courses
are developed and adopted in order to satisfy the needs and wants of learners'.

Elfick refers to higher education here. While this assessment is pertinent with
repect to higher educetion, it is in our edimaion, an even more accurate
depiction of the problem confronting FET and the technica colleges in paticular.
Elfick acknowledges that the emphads in public policy on primay and secondary
education has squeezed the share of the public education budget avalable for
tertiary education. The univerdties and technicons have druggled to cope with
the massve trandormaion required of them.  Ther problems have been
sonificantly exacerbated by budgetary cuts  The plight of the technica colleges
is fa more serious They ae yet to meke the trandtion from servicing the
technicd education needs of a traditiond manufacturing and mining economy, to
catering for the requirements of a service and knowledge economy.  Even in the
best of circumstances this would have proved a demanding task. In the context of
budgetary cods there is little bass for assuming that they will successfully carry
out this project. These factors certanly cdl into question the dam that the
technica colleges compete robugtly with the private sector providers.

Agan it has been difficult to edimate present, let done future, shares in the FET
business sarvices market. The data are poor and there is no accepted formula for
measring the mix of full-time and pat-time dudents in this markket. Wha is
cler is thaa mogt of the mgor private sector brands active in this market —
Damdin, Summit, Intec, Success and others — are in the stables of one of other of
the paties to this transaction. We should note that government regulation
intended to diminae ‘fly by night' operators from the education sectors will, if
successful, drengthen the postion of esablished brands which will not fdl foul of
this regulaion while ther competitors a the margins of the market are diminated
or severely circumscribed.

We accordingly concdlude that there is a drong likdihood that this transaction will
ubgtantidly prevent or lessen competition in the further education and training
market for the provison of busness sarvices kills.

Entry Barriers

42.

It was suggested that entry barriers in the markets under consderation were very
low and would amdiorate the effects of the increase in concentration that would
flow from the transaction.

The Tribund does not share this assessment.  Reputation is an  important
ingredient for success in this market and this can only be established after long-
danding paticipation. The length of time that the most successful brands — for
example, Damdin, Success and Lyceum — have been in exisence bears this out.
We would accept that the barriers in the way of an established brand introducing a
new product, a new course, are low. But this observation only serves to heighten
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our concan a the effects of this merger. The agument suggests that the
established brands in the Naspers and Educor camps may have acted as important
competitors.  Or, given the low entry baries facing established competitors
wishing to introduce new courses, they may have acted as a discipline over each
others activities for fear of potentid entry conssquent upon monopaligic
practices. This progpect is now diminaed by the proposed transaction.  Given
the bariers to a new brand entering the maket, the Tribund is paticulaly
concerned a the exit of a strong competitor with established brands.

Countervailing Efficiency Gains

44.

Some reference has been made to efficiency gains aisng from the transaction.
These references have generdly centred aound clamed synergies between
education, on the one hand, and Naspers dectronic media interets on the other
hand. Chris Elfick notes thet,

‘The ideal educational organization should have a strong combination of bricks
and mortar, a critical mass of students, a quality education content base and a
strong technology partner in order to use the distributed method’.

While we have no reason to quedion the clamed synergies ther redization does
not appear to be contingent upon approva of the transaction.  The synergies,
should they exis, may as eesly be redized by a busnes rdationship between
independent  contracting parties Indeed a dominant postion in key education
makets combined with Naspars poweful podtion in dectronic media may, in
time, condtitute a further barrier to entry into education markets.

Public Interest

46.

47.

40.

The Tribund has identified public interet concans aisng from the transaction
under two headings.

The first concerns the impact of the transaction on ‘a particular industrid sector’.

This has been refered to aove and here we smply re-date the point made: we
ae bound to accord the education sector a dature reserved for few others.
Although we ae naturdly committed by the terms of the act to protect
competition in dl sectors of the economy, there is no quedion that the impact of
monopoligic practices in the private education sector will reverberate more
powerfully on the economy and society than would Smilar practices in most other
Sectors.

This transaction has dso thrown up concerns with respect to the impact on smadl
busness and employment. Here we refer paticulaly to the Academy of Learning
franchise operations — the smdl busnesses dlegedly &ffected - and to those in
ther employ. The Academy of Leaning (AOL) is a divison within Educor. A
number of franchisees have submitted ther concens to the Tribund. In brief,
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they aver that they have had an extremdy unhappy rdationship with Educor.
They dam tha ther franchise conditions have been unilaedly dtered and that
the new conditions imposed threaten their very exigence. They fear that the new
owners of the franchise will attempt to squeeze them further. They have asked
the Tribunad to impose certain conditions on the transaction, notably to require the
new owners to negotiate new franchise contracts.

Franchisng occupies a complex place in anti-trust law. In paticular it is
frequently difficult to didinguish anti-trus  digputes from commecd and
contractud disputes.  The Tribund will not permit its role in merger evauaion to
be usad as an opportunity for resolving commercid and contractud disputes.  We
ae however cognizant of the range of anti-trud problems implict in the
franchisng reationship and we have provided a remedy that will a least ensure
that the franchisees are activdly engaged by the franchisor should the latter
contemplate introducing any further changes to the franchise arrangement.

Findingsand Order

Sl

52.

We have found that the transaction will substantidly reduce competition in two of
the three markets rdevant to this transaction. Firdly, the transaction is likey to
reduce competition in the market in which those beyond school-going age receive
secondary  education;  secondly, competition is likdy to be compromised in the
market for further education and training, in paticular that segment that provides
busness-sarvices education and training to students who are not qudified to enter
higher education (i.e. Universities and Technicons).

We have dected, however, to gpprove the transaction, dthough our acceptance is
subject to the fulfillment of certain conditions The firs condition is that the new
company divest itself of Success College. The objective of a divestiture remedy is
not punitive but it is raher to ensure the bass for continued competition. We
chose Success for this purpose because is an edablished brand in each of the
markets that cause concern and will remain a robust competitor in the hands of
one of the new company’s competitors. Yet, because it is not the ‘flagship’ brand
in the new company, its divediture will not unduly impede the new company’'s
ganding in the market.

We have, however, dected to podpone the implementation of our divestiture
remedy pending an evdudion by the Competition Commisson on the impact of
the transaction on compstition in the rdevant markets in respect of the period
from the date of our order to 31 December 2001. We require the Commisson's
report to be submitted to us by no laer than 31 March 2002. At tha time, should
a pand of the Tribund find tha competition has indeed been subgantidly
reduced and tha the divedtiture of Success College will assgt in reversng tha
effect, it may order that the divediture remedy be implemented. The new
company is required to co-operate with the Competition Commisson to endble it
to cary out its monitoring task. The new company will naturdly paticipate in
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the Tribund’'s evduation. Should it be found that competition has indeed been
imparred, the new company will be entitted to identify countervaling efficency
gans, if any, that have resulted from the transaction.

. We have dected to impose a posponed divediture remedy because of the
unusudly fluid and uncertain character of the environment in which these markets
operate.  We refer paticulaly to uncertainty surrounding developments in the
public education system.

55. We have ds0 imposed ceatan remedies desgned to amdiorate the potentialy
negative consequences of the transaction for the public interest.  The new
company will be required, over the next two years to identify and participae in
joint programmes with the Depatment of Education amed a building cgpacity in
public education.

56. With respect to the concerns aticulated by the Academy of Learning franchisees,
the Tribund requires that, should the merged firm wish, over the next two yeas,
to dter theterms of the franchise agreements, it must consult with the franchisees.

30 June 2000
D.H. Lewis Date

Concurring: N.M. Manoim, D.R. Terblanche



