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Order

The Tribunal hereby confirms the order as agreed to and proposed by the
Competition Commission and the respondent, annexed hereto marked “A”,

f 08 October 2014

Presi m /Member Date
Mr. N oim

Concurring: Ms. A Ndoni and Ms. M Mokuena




IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA

{HELD IN PRETORIA}

CT Case No.

CC Case No.: 2010Nov5447

In the matlfer between

I cmgﬁ;ﬂgﬁiﬁmnat

COMPETITION COMMISSION | Appiicarnt
and

- CAPE EXPRESS REMOVALS (PTY) LTD Respondant

CONSENT AGREEMENT IN TERMS OF SEGTION 43D AS READ WITH SECTIONS
SB{1)(a)(ifi}) and 58(1) {b) OF THE COMPETITION ACT, M. 3% OF 1988, AS
AMENDED, BETWEEN THE COMPETITION CONMIMISSION AND CAPE EXPRESS
REMOVALS {PTY} 17D, IN RESPECT OF CONTRAVENTIONS OF SECTION
A Tytb)iL ) and () OF THE COMPETITION ACT, 1958 |

Preamble ‘ i
The Competition Commission and Cape Express Removals (Pty) Ltd) hereby agree that
application be made fo the Competition Tribunal for the corfirmation of this Consent
Agreement as an order of the Tribunal in terms of section 490 Tead with section
S8(4 )&yl and 58(1)(b) of the Compsatition Act, 1898 Act No. B9 of 1908, as amended
{the Act), in respact of contraventions of seciions 4{‘%}(?}}{32}) of the Act, on the ferms sat
cut below, |
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Definitons

For the purposes of this Consent Agreement the following definitions shall apply:

1.1

12

1.3

1.4

1.5

1.8

1.8

“Act’ means the Competition Act, 1998 (Act No. 89 of 1998), as amended:

‘Cape Express” means Caps Fxpress Removals Ptyy Lid 2 éempany
incorporated under the laws of the Republic of South Africa with s
principat place of business being at 11 Danie Uvs Raaci; Siikland, Bellvilie,
Westarn Cape Provines;

“CLP” maeans the Commission's Corporate Lenisncy Policy {Government
Gazetle Notice no. 828 of 25 May 2008) published in Government Gazstie
n0.31064 of 23 May 2008;

"Commission”™ ‘means the Compefition C-omm%ss.ien' of South Africa, a
statutory badf; established in ferms of section 19 of the Act with Bs
principal place of business at Mulayo Building (Block €}, the DTI Campus,
77 Meintiies Street, Sunnyside, Pratoria, @aufeng;

‘Commissioner” means the Commissioner of the Competition
Comrmission, appointed in terms of section 22 of the Act:

“Complaint” means the complaint initisled by the Commissioner i terms
of section 48B( 1} of the Act under case aumber 204 CNovb447;

“Consernt Agreement” means this agresment duly signed and concluded
between the Commission and Cape Express; '

“Cover Price” means generally, @ price that is provided by a firm that
wishes to win & tender to @ finm that does not wish to do so. in order that
ihg firm that does not wish to win the tender may submit 3 higher price or
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1.9

allernatively a price that is provided by a firm that does not wish to win a
tendsr o a finm that does wish o win that fender in order that the firm that

wishes to win the fentar may submit a lower prica;

"Parties” means the Commission and Cape Express; and

“Tribunal” means the Competition Tribunal of South Africa, a statutory

body established In farms of cection 28 of the Act, with fts principal place

of business at Mulayo building (Block C), the DT! Campus, 77 Meinijies

Street, Sunnyside, Preforia, Gauteng.

THE COMMISSION'S INVESTIGATION AND FINDINGS

21

2.2

On 3 November 2010, the Gommission initiated a complaint in terms of
section 49(B)1) of the Act into alleged prohibiled practices relating to

cotiusive tendering in the supply of fumniture removal services in South

Africa against JH Retief Transport GC (U.H Retief), Patrick Removals

{Ply; Lid {Patrick Removale), Cape Express; Sifikile Transpor -O0
{Sifikile), Gloway Transport CC (Gloway), De Wet Human CC ta Viling
Furtiture (Viking furniture), Stultaford Van Lines (Ply) Lid (Stuttaford} and
Pro-Pack Removals CC (Pro-Pack),

On 1 June 2011, the Comimission amended the complaint fo includs other

Turniture removal finms as respondents in the complaint on the basis of
further information obtained in the investigation of the complaint. These

firrris are A&B Wovers CC; Advance Transport ( Piv) Lid; African Palletized
Storage; Afriworld Furniture Removals 0C; Core Relacations Pty Lt
Crown Relocations (Pty) Ltd; De Lange Transport Pryy Lid, Elliot
International CG; Exscu-Move CC, Joel Transport {(Phy) Lid; Langs
Fumiture Removals; Lowe Lines CC; Majorshelt Maithes Removals:
North Western Transport GC; Pickiords Removals (Ply) Lid: Pulse
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2.3

2.4

2.5

international Removals; Stanley's Removals CC; Transfreight International
CC; Westam Transport Services CC; JNK Transport Services, Trapezium
Removals; Elife International; City fo City Transport Wiets Removals:
H&W Removals; AGS Frasers International (Fty) Lid; and all present
members of the Professional Movers Assosiation.

Cn 13 June 2013, the Commission further arended the complaint o

include other fumiture removal firms as respondents in the complaint on

the basis of futther information obtained in ihe fmf@sﬁgaiiz}ﬂ of the
complaint. These firms are Easy Moves CC: Refiable Removals CC; Deon
Nel SQ‘Ee‘Pregzri@t{arsh%p tYa AD T%aﬂsgmri;; Bear Transport (Ply) Ud: J&H
Removals (Ply) Lid: Mini Maxi Movers CC; Baxiar international Movers

CC: Louis du Preeez Sole Proprietorship ¥2 Removals 4 Less; A to 2
Relosation Services /a2 The Moving Company and AKA Loading &

Transport CC.

The firms listed in paragraphs 2.1, 2.2 and 2.3 above shall be hereinafter
referred to as "Respondents”.

The Commission's investigation revealed the following:

2.5.1 During or about the period 2007 to at jeast December 2012, the
frms identified in 2.1, 2.2 and 2.3 above, belng compeatitors in the
marxel for the provision &f fumiture remaval services agreed 1o
tender collusively in relation o the supply of fumiture removal

sarvices,

252 Interms of the agreement & firm that is contacted first regarding a
request for quotation for furnfture removal services would offer o
souree two or more quotations on behaif of fhe customer, and will
then contact two or more of ifs competitors and request the
competifors to submit cover prices.
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253 The cover prices will either be sent directly to the customer or to the
corripetiior wishing o win the tender for onward submission to the

cusicmer.

2.54 The Respondants arrangad to collude on tenders issusd by varioos
government departments, including but not fimited o, the South
African Natiopal Defence Force (SANDE), South African Police
- Services (SAPS), as well as {enders issued 23‘_3} large corporates
such as Eskom and Pretoria Portfland Cement {PRE),

255 The Commission further found that, pursuant to the arrangement
set out dbove, Cape Express had engaged In 1774 instances of

cover piicing.

25.6 This conduct constitutes collusive tendering in confravention of
section 4(13(h) (i} of the Act.

3. ADMISSION

Cape Express admits that if engaged in the conduct set out in p-a;fagfaph 2.5

above it contravention of section 4(1){b) (i) of the Act.
£, CO-OPERATION
Cape Express agrees o fully cooperate with the Commission in its %nvéstigaﬁsrz

and prosecution of the remaining respondents in the complaint, This cooperation
includes, butis not limited 1o




4.1.

4.2,

To the extent that it is in existence, the provision of avidence, writen or
otherwise, which is in its possession or under its control, conceming the
alleged confraventions contained in this Consant Agresrient

Testifying in the complaint referral {if qn‘y} in {asp&m of the contraventions

“set out in this Consent Agreameant,

FUTURE CONDUCT

Cape Express agrees to:

53

brepare and circulate a statement sumimarising the cor nlent of this
agresinient to its employeés, managers and directors within fourteen {14}
days of the date of confinmation of this Consent Agreement as an order of
the Tribunal:

rafrain from engagin‘g i conduct in contravention of section 4 {1yby (i) of
the Actin future;

ée\zeiop, implament and monitor s competition law compliance proagramme
as part of its corporate governance policy, which is designed to ensure
that its employess, management, directors and agenis do not engags in
futcre comfraventions of the Act In parficular, such compliance
programme should include mechanisms for the identification, prevention,

geteciion and monitoring of any contraverdion of the Act;

submit a copy of such compliance programme o the Commission within
60 days of the date of confirmation of the Consent Agreement as an order
by the Tribunal; and

underiake henceforth {o engags in competitive bidding,
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5 Administrative Penalty
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6.4

8.5

Having regard fo the provisions of sections S8(1Yal(iily as read with

sections 59(1){a), 59(2) and 53(3] of the Act, Cape Express is liabie io pay

an administrafive penalty,

Cape Express agrees and undertales to pay an administrative penalty in
the amount of R645 710 (six hundred and forty-five thousand seven

hundred and ten rand) representing 10% of its annual furnover for ti’ﬁe

financtal ysar ending 2012;

Capé Express will pay 50% of the amount sst out in paragraph .2 above

to the Commission within 7 (seven) days of the confirmalion of this

Consent Agreamant as an order of the Tribunal.

Cape Sxpress will pay the balance of the amount above in four egual
instalments on 1 December 204, 2 Aprl 2015, 1 August 2015 and 1
December 2015,

The administrative penalty must be paid into the Commission's bank
account which is as follows:

Name: The Competition Commission Fes Account
Bank: Absa Bank, Pretoria

Account Numbet: 4050778578

Branch Code: 3;23 345

Ref. 2010/Novb447/CapeExpress




8.8 The adniinistrative panally will be paid over by the Commission to the
National Revenue Fund in accordance with the provisions of section 58(4)

of the Act,

¥ Full and Final Settlement

This agreement, upon confirmation as an order by the Trbunal, is entered into in

full and final sefilement of the conduct set out in paragraph 2.5 above and
concludes all proceedings between the Commission and Cape Exm‘ﬂss in
respect of this conduct only. '

- . oo ' - L
ﬁamd and  signed at [oSuigiie s on the 4.5 day of
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Dizted and signed zt PRCIORIA on the 727 _ day of SefTe M{%@ 2014

For theCommission

\a

‘I%inknsi Bonakele
- Sy . .
Competitioh Commissioner
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