COMPETITION TRIBUNAL

REPUBLIC OF SOUTH AFRICA
Case No: 017129
in the matter between:
THE COMPETITION CONMISSION ' _ "~ Applicant
and
CAST INDUSTRIES (PTY) LTD , ' Respondent
Order

The Tribunal hereby confirms as an drder the addendum agreed to and proposed by
the Applicant and the Respondent attached hereto marked as “Annexure C”, to be
read with the prior settlement agreement and the addendum attached thereto

marked as “Annexure A" and “Annexure B” respectively.

ﬁL/\/ : 22 May 2014

Presiding Member Date
Mr A. Wessels

Concurring: Ms A Ndoni and Ms M Mokuena




IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA
(HELD IN PRETORIA)

CT Case No: 30/CR/Mar12
CC Case No: 2000May4418

In the matter between:

THE COMPETITION COMMISSION Applicant
and
CAST INDUSTRIES {(PTY) LTD : Respondent -

ADDENDUM TO THE SETTLEMENT AGREEMENT BETWEEN THE COMPETITION
COMMISSION AND GAST INDUSTRIES (PTY) LIMITED IN RESPECT OF .
CONTRAVENTION OF SECTION 4{1)(b}(i) OF THE COMPETITION ACT, NO. 89 OF
1998 (AS AMENDED) |

The consen! agreement between the Competiion Commission and New Cast
Industries (Ply) Limited deted 21 June 2013 and confirmed by the Competition
Tribunal on 16 July 2013 is hereby amendead as follows:

1. Amendment of sub paragraph 5.2 in the setttement agreement.

" 4.1.  The payment perlod of the adnministrative penalty is hereby amended by

_ substifuting it with a new payment period of the administrative penalty.

1,2.  The amended sub paragraph 5.2 of the consent agreement shall read as

follows:



“5.2. New Casf Indusfries made a payment of R100000 to the
GCommission on 27 March 2014. New Cast Industries will pay the
balance of the adminisirative penalty (R467 970.48) to the
Commission in four (4) egual instalments (R116 892.62) siarting
from 30 April 2014 and on the 30" of each month thereafter until
the penalty is discharged.” '

SIGNED at M D@AND onthis the 10 dayoer  MAY 2014

/ ey 7//

Duly authorised signatory
Cast Industries (Pty} Lid
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Anrexure. A

iN THE COMPETITION TRIBUNAL OF SOUTH AFRICA
(HELD IN PRETORIA)

i

in the matfer betwaen;

| THE COMPETITION COMMISSION | 188 Applicant
and
CAST INDUSTRIES (PTY} LIMITED Respondent

i 2006Miay4419

SETTLEMENT AGREEMENT BETWEEN THE COMPETITION COMMISSION AND -

CAST INDUSTRIES (PTY} LIMITED IN REGARD TO A COMTRAVENTION OF

SECTION 4(1)b)i) OF THE COMPETITION AGT, NC.89 OF 1998 (AS

AMENDED)

The Cchpetéﬁan Commission (“Cammissim?’) and Cast Industies (Péy) Lim'ri‘ed.
(“Cast lrécz‘ustries"} hereby agree that an application he made to the Compefition
Tribunal {"Tribunal’} for confimation of this Setflement Agreemant as an order of the

" Tribunal in terms of sections 58(1){a){i} and 58{1){a) of the Competition Act, No. 88
 of 1998 {as amended), on the terms set out below: ‘ E
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1.1

1.2 -

1.3
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1.6

Definifons

For the purpcses of this Setfletnent Agreemant ihe fm!wang definifions shall
apply - )

’ “8::&113 Eﬂck" means Basm Brick Midrand (Pty) Lid, a company duly

mgistered and incotporated in ferms of the company laws of the Republic
of South Africa, with its principal place of business at comer Cresset and’
Musket Roads, Midrand lndustria! Park, Midrand;

“04 P means the corporate lemenay poficy of the Cammissian published in
the Government Notice No. 628 of 23 May 2008, In Gmfarrfment Gazelte
No. 31 064 of 23 May 2008. :

“Commission” means the G&mpeﬁﬁon Commission of South Africa, a

‘statutory body, estsblished i terms of section 19 of the Acl, with its -

principal place of business at Buliding C, Mulayo Bullding, dfi Campus,
77 Meinfjies Street, Sunnyside, Pretoria, Gauteng;

“Gommissioner” means the Commissioner of the Competifion

Commission,  appointed In tarms of section 22 of the Act;

“Concor Tetzfinicrete" means Murray & Roberts Bullding Products (Piy)

L4d ta Concor Technicrete a company duly incorporated in ferms of the
company laws of the Republic of South Africa, with its principal placs of
business af coner Main Reef and Houtkapper Sireet, Rooderpoart, -

Johanheshurg,

“Complaint® means the complaint inifiated by the Commissionsr ony 07
May 2008 in ferms of section49B(1) of the Act gnder  case
ritmber 2009May4419 against the respondents for alleged contravention of
saction 4(1}bii) of the Act; '

)
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1.9

110

1.41

112

143

114

“Generfc paving blocks™ means paving blocks which includs interioc.king
and bovelled paving blogks uvsed o the indusirad, commerclal and -

restcientiai markets in South Afnca

“Infraset” means Aveng (Afica) Uimited Wa Infrasef, a company duly
registered and incomporated in terms of the company iaws.éf the Republic of
South Afréca with it$ principal piaee of husiness at 204 Rivonia Roaé
Mcrmngade Eandton

“%Vﬁ Bricks"- ‘means MVA Bricks (Pty) Limited, & company duly

" regisiered and incorporated in termis of the company faws of the Republic
of Seuth Afifee, with it principal place of business at Roger Dyson Road, -
Pretoria West Industial, Pretoria;

"“New Cast Industries” refors to & company currenfly registered as Cast
Industries (Pt} Lid with registration number 2007/022668/07 and wilh s

principal place of business at 38 Spanner Road, Clayvile Industrial,

Mirand. Cast Industries (Pty) Lid waes origially registered and
incorporated as Bumnieigh Investments (Ply) Ltd and changed to its current
name pn 18 Seplember 2008;.

“Gfd Cast Industrios” refers fo Brimacks Trading_ (P1vy Lid with i'egi’stratioﬁ
mumber 4993/003760/07, Brimacks Trading (Pty) Ltd was originally

registered and incorporated as Cast Industies (Piy} Ltd and c:harsgsat folts

cuirent name o 18 September 2008,

“Respundenis”™ mear#s Infraset, Bosun Erick, Cast Industriss, Gorcor
Technicrete, Vibre Bricks and MVA Bricks; '

“Seitlament 'Agreament" means (s agreement duly signed and
cohcluded between the Commission and new Cast Industies;

“The Act” means the Compeﬁﬁaﬂ Act, No. 80 of 19’98,'33 amended;




1.18

1.16

“Tribunal’ means the Competition Trbunal of South Afriea, a stalutory
body, established in terms of seclien 26 of the Act, with its principal place
of business at Buliding C, Mulaye Buflding, DTl Campus, 77 Meingjies
Streef, Sunnyside, Prelorfa, Gatteng;

"“Vibre Bricks’ means Vibro Bricks (Pty) Lid, a company duly registered
and incorporated it terms of the company laws of the Republic of South
Adrica, with It principal place of business af Schurweburg Sireet, Mooiplaas,
Laudium, Pretaria,

2 Complaint investigation and the Commdssion’s findings

21

22

On 22 Oolober 2008 Infrasst appiied for corporate leniency in terms of
the CLP regarding e involvement in a carel in the matket for the
manufacture and supply of generic pawng biocks in South Afica, In
the CLP application, /nfrasel submitied lﬂfoﬁnatmn and dccuments fo
the Commigsion kvdicating, inler alfa, the respondents held meetings
ard discussions as a result of which they, infer affa, agreed to fix the
seling price of generc paving blocks in contravention of section
ST of the Act )

Following Infrasef's application for corporate lenlency, on 87 May 2008
the Commissioner nitiated & camplafnt in terms of section 498(1) of the
Act against the respondents. The Commission duly investigated the
complainf ang found that the respondenis had entered into an
agreement, arrangement and understanding lnvcfving the fixing of the
seling price of generic paving blocks in contravenfion of section
1)@ of e Act. The Tiing of the selling price included an
agreament among the respondenis on, infer aflg, mirdmum prces,
transpod costs and price Increases of genere paving Dlocks. The
Commission’s investigation established that the aforementioned
conduct of the respondenis commenced i of about 2001 and
continted unfil af teast 2008, ' |

!

e
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The new Gast Industies alleges that:

3,31

232

233

it was incorporated on 15 August 2007 as Bumisigh hwestmenis
(Piy} Lid with registration number 2007/4022665/07;

on 01 March 2008 Burnleigh Invesfments {Piy} Lid acquired as

a'gaing concern the business of a company which at the time of
the acquisition was registerad as Cast Industries (Piy) Ltd ("old.
Cast Industries”) but is now teglstered as Biimacks Trading
{Pty} Ltd with registration number 1993003790407,

as part of the sale of business agresment Burnleigh Iwestments
{Pty) Lid changed #s name to Cast Industries {Py) Lid (new

Cast Endgs.iries") on 1B Sepiember 2008 and old Cast Industries '

. changed its name to Brimacks Trading (Py) Ltd;

234

the new Cast dusties was not involved in caitel conduct and

came into exisfence four months before the demise of the _cartéi

Jin 2008; and

the sharehiolding in new Cast Indistries has changed several
times since it acquired the business of ofd Cast Industries and
there is no ohe currently in fhe employ of pew Casf industries
who has any pe:sbnal imowledge of any of the facks set out by

 the Commission i s refenal of this matter to the Competiton

Tribunal. .

The Commission found thal the Aew Casf Industries Is lable for
pryment of the administrafive penaity on the basis of, infer afia, that
the- business of the old Cast industies was acquired as a "going
concem® and old Cast Industies ¢id not indemaity the new Cast
Industries from fiability for payment of the administrafive penally in
terms of the Ach, ' ' o '




2 Setilement Discussions

4.

a1

32

On 22 January 2013 new Cast Industries made a wiitien settfement
proposal to the Commission. Following new Cast industries’ setifement
proposal, the Commission and new Cast Industries engaged in
settlement cis'ssussicns« ' '

E}n 18 Mém!‘l 2013 the Commission and new Cast industries Teached
an agreement, the outcome of which is this Settlement Agreement,

Admission

New Cast Indusiries admits that ofd Cast Industris engaged in condust in

contravention of section 4(1{E){) of the Act

Administrative Penalty

5.1

- b2

5.3

New Cast Indushios is liable {o pay an administrative penalfy in terms

. of section BB(1){a)(i), read with sections 56(1)(a), 59(2) and (3} of the
" Act in the amount of RS67 97048 (FIVE HUNDRED AND SKXTY

SEVEN THOUSAND AND NINE HUNDRED AND SEVENTY RAND
AND FOURTY-EIGHT CENT) representing 2.5% of New Cast

. ndusiies’ éff_ected trnover for the .flnandial. year ended in February

Z011.

Wew Cast Industies wil pay the administralive penally to the

Commission within six {8} monihs after the dafe of the confirmation of
this Seitlemént Agresment as an order of the Tribunal;

New Cast Industries shall remit payment of the administrative penalty

inte: the foilowing bank accotint:

Mame of aceount holder; COMPETITION COMMISSION




8.

Bank name: ABSA BANK PRETORIA
Account nuanber: 4050778576

Brancht:ag-ezl - 323348

73 The Commiésx’o;; will pay the administraﬁvapenalty info the National
- Revenue Fund in terms of section 59(4) of the Act.

Full and finat settlement

This Seffferment Agreemant, Upon confimmation thereof as an order by the

. Frbunal concludes ali proceedings between the Commission and new Cast

Incustries in relation {o the contravention of section 4{13(b)]) of the Act, referred
to the Trbunal under case number: CT Case No: 30/fCR/MMar12.

SIGNED &t #M:DRAWD .  onthisthe /L dayof  SunNE 2013

o]

lﬂtﬁy authorised signatoty
Cast Industries (Piy) Lid

Shan Ramblruth . ‘
The Commisstoner, Competition Commission

on this .21 day of (jﬁ"“« 2913,
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IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA

{HELD IN PRETORIA}
| o CT Case No: GGICRiMar“Ig
PN ""CGE&S‘;&‘N&:‘QOOQMWM@
In the ‘mal’iar hetwesn:
| THE C(}MPETI?}OH COMBHBSION | ‘ Ap_’piicar}t
and - |
_ CAST QT‘ID&&TQE& {FTY}LID ' : - . ‘i-?.espar;udeni ‘

 ADDENDUM TO THE SETTLEMENT AGREEMENT BETWEEN THE COMPETITION

COMMISSIGN AND CAST INDUSTRIES (PTY) CIMITED IN RESPECT OF "~
CONTRAVENTION OF SECTION 4{%)(;:){1) OF THE COMPETITION ACT, NO. 82 OF
1998 (AS AMENSED} -

T%za sefflement agreement hetween the Cam;:e&mﬂ Caromission apd New Cast
indusine& {Piy) Limited dated 21 Jure 20:13 {'the sefflement agreemant") is hereby
amehded as follows: : ‘

' Insertion of paragraph 44 In the seftlement agreement.

1. Paragraph4hfis haréby iﬁszﬂe{i in the setfiement agresment.
2. Theinseried paragraph 4A shali read as follows:

“4A, Agreement concerning fufure conduet

" New Cast Industries agrees and undertakes for — &




4.1 prapare and circtlate a slalement suimmarising the content of this

Setflement Agreement to s eriployses who are managers and fo its
directors and relevant cosporate governance stryciures withy one {1}

e TOCOENR e the date of confitmation of this Seffferent Agreementasdn. .

- order of the Trbunal;

4.2 develop and imp[emént a gornpfianice programme in order to ensure that
. {ts employees, managsment and diregiors do not engage in any conduct
which constittites a prohibited practice in terms of the Ack

4.3 A copy of the 'compliance programmme shall be submilted fo the
Commission within three (3) months after the date of confirmation of this
- Setflorment Agresment as an order of the Trbunsl”

© SIGNED at_M 1024 ) onthisthe /1 dayof  Sucy 2013,

@7 f/{ama!?/(

~ Duly authorised signatory
Cast Industries (Piy} Ltd

e

SHENED at m , oy this the day of 2013,

Mt . /

Shan Ram%’;u_}u\th
The Compsssioner, Compefifion Commnissioner

R
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