COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: 016998

In the matter between:

The Competition Commission Applicant
and
Hochtief Construction AG Respondent
Panel: N Manoim (Presiding Member), Y Carrim
(Tribunal Member) and T Madima (Tribunal
Member)
Heard on: 18 July 2013
Decided on: 22 July 2013
Order

The Tribunal hereby confirms the order as agreed to and proposed by the
Competition Commission and the respondent, annexed hereto marked “A”.
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IN THE COMPETITION TRIBUNAL OF SOUTH ﬁt#mz:ﬁ_ | copelligaiouns
HELD INPRETORIA 1 o3 06~ 1 &
CT Case No. | RECEVED ¥ %ﬁ'ﬂf’ ,
TR Shgo

CC Case No. 2009Febd427%/20095epdsst

Application for confirmation o.f a consent agreement

In the matter between:

THE COMPETITION COMMISSION : Applicont
and
HOCHTIEFR Solutions AG Respondent

CONSENT AGREEMENT IN TERMS OF SECTION 47D READ WITH SECTION 58(1 Y(a)(iii) AS
READ WITH SECTION 58(1){5) OF THE COMPETITION ACT, 1998 (ACT NO. 89 OF 1998),
AS AMENDED, BETWEEN THE COMPETITION COMMISSION AND HOCHTIEF SOLUTIONS
AG (“HOCHTIEE"), IN REGARD TO CONTRAVENTIONS OF SECTION 4(1)(b)(ili) OF THE
COMPETITION ACT, 1998 ' '

PREAMBLE

WHEREAS the Compefition Commission s empowered fo, infer dfia, inves%%gct?e'

dlleged confraventions of the Competition Act, 1998;




WHEREAS ihe Compeftiiion Commission is empowered io, infer afia, conclude

‘consent agreements in terms of section 49D of the _Compeﬂfion Act, 1998;

WHEREAS the Competifion Commission has invited firms in the construction indusiry

to engage in selilement of contraventions of the Competition Act, 1998;

WHEREAS HOCHTIEF Solutions AG has oct:ep’red the invitation ang has agread to

seffle in accordance with the terms of the invifation;

NOW THEREFORE the Competition Comfniss‘r_on and HOCHTIEF Solufions AG hereby
“agree that application be made to the Compefition Tribunal for the co'hﬁrmafioh-
of this consent cgreemen’rlcs. an order of the CompeﬁﬁonTribuncl in terms of
section 49D os read with sections 58{1}{a]{ii} and 58{1){b) of the Combeﬁﬁon Act,

1998,

1. Definitions

For the purposes of this consent agreement the following definitions shall

Gpoily:

1L “Act” means the Competiion Acl, 1998 {Act No 89 of 1998}, as

amended;
,,,,W,,,77,,7,,,fif‘L.47,;E.':iil&f3:means;ﬂ:{e;G:czmstﬂlct'[Q:D';ln:dusi}:g(;ﬁagebgmﬂntﬁcmdkffflﬁ ,,,,,,,
1.3, “CIDB Regulations” refers fo the Construction Indusiry Development

Regulaticns, 2004 {as amended) Government Nofice No. 692 of 9
' 2




1.&.

1.7.

1.9,

June 2004, published in Government ‘Gazeﬁé No. 26427 of 9 June

2004);

"CLp” mecms‘ the Commission’s Carporate Leniency Policy:

{Government Nofice No. 628 of 23 May 2008, published in

Govemment Gozette No. 31044 of 23 May 2008);

“Commission” means the C'ompeﬁirion Commission of South Africa, o -

stafutory bady established in terms of section 19 of the Act, with ifs

T orindipal place of business at 19 Flor, Mulayo Building (Block C), the

dti Campus, 77 Meintjiies Sireef, Sunnyside, Pretoria, Gauteng;

- “Commissioner” means the Commissioner. of the Competition

Commission, appointed in terms of section 22 of the Act;

"Complaints” means the é-;omp!ain‘rs inifiated by the Commissioner of .

the Competilion Commission in-terms of sechion 498 of the Act under

case numbers 2009Febd279 and 20095ep4641;

“Consent Agreement” means this agreement duly signed ond
concluded between the Commission and Hochfief;

“Caover Price” meanrs generally, a price that is provided by a fem that

wishes to win o fender to a firm that does not wish o do se, in order

g the Tirm that doas not wish 1o 'win #ha tender may submit g higher

price; or alfernatively a price thot is provided by g firm that does not

wish to win g tender fo @ firm thal does wish fo win that tendsr in




~ order that the firm that wishes fo win the tender may submit a lower

110,

price.

“Hochfief” medans HOCHTIEF Sclutions AG a company incorpordfed
under the lows of Germany with ifs principal of business at
Opernplatz, 45128, Essen Germany. lis rﬁdm business in South Africa

wais Civil Engineering works;

“Invitafion" means the Invitation to Firms in the Construction Indusky

‘roEngagem 'S'é’r"rlér:henf of Con?m\?éh'ﬁd'n's' of. ‘rhe Co'mpe’r_iiio'n Act'os“ “

A3

ey

J4

'pub!ished on the webslte of the Commission on 1 February 2011;

"Non-prescribed prohibited pruciices;‘ refers to pronlbited restrictive
horizontal practices relating to the construction indusiry that are
contempiated in section 4(1}{b) of the Act and that are on-going of
had not ceased three years before The. complaints ware inffiafed, as

contemplated in section 67 of ihe Act
“Parfies” means the Commission and Hochtief;

“Prescribed prohiblled proctices” refers to prohibited restrictive

horizontal practices relating to ine consiruction industry that are

contemplated in saction 4{1}{b) of the Act and that ceased offer 30

November 1998, but more than fhree years before the complaints

were inifiated;
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"Respondent” means Hochiief;

“Setilement” refers fo settlement in terms of the Invifation o Firms in
the Consiruction industry to Engage In Settiement of Confraventions

of the Act and the procedures detailed therein;

“Sub-secior of the conshucfion Industry” refers to the classes of
construction werk defined in Schedule 3 of the CIBD Regulations,

substituted by Govemment Notice No. 8986 of 14 November 2008,

* published in Govemnment Gazette No. 31403 of 14 November 2008;

and -

*Tribunal” means the Competifion Tibundl of Scuth Africa, a statutory
body establisned in ferms of section 26 of the Act, with its principal
piace of business af 39 Fioor, Muigye bullding (Biock Cf, the dfii

Campus, 77 Meintjies Street, Sunnyside, Pretoria, Gauteng.

2. The Complaint

2.1,

On 140 February 2009 the Commission inifiated a complaint in terms of

section 498( 1} of the Act info alleged prohibited praciices relating to

coltusive conduct in the caonstruction of the s%odiu%ns for the 2010 FIFA

Soceer-Woild-Cup-against-Grnaker-LTA-the-construclion-operaiing

business unit of Aveng, Group Five Uimited, Basil Read (Ply) Lid, WBHO




22,

Construction (Ply) Lid, Muray & Roberts Limited, Stefanuiti Sfocks

Limited, interbefon Abu Dhabi hv lic and Bouygues Construction SA.

in addition. on 01 September 2009, following ithe receipt of

applications for immunity in terms of the CLP, the Commission

inffiated @ complaint in ferms of section 49B(1) of the Act info

parficular prohibited practices relaﬁng to conduct in corsfruction

projects, the firms listed below. The complaint concerned dlleged

- confrgventichs of section 4(11{b] of the Act as regards price fixing,

marke! allocation and collusive tendering. The Investigation was
fniﬁcéed against ’rhé following firms: Grinaker LTA (the construction
operating business unit of Avengj. Aveng (AfﬁCGJ Lid, Stefanuth
Stocks Holdings Ltd, Group Five Lid, Muray & Roberts, Concor Lid, G,
Liviéro & So'n Buiiding (P?y) Lid, Giuricich Coasfal Projects {Pty) Lig,
Hochtief Construciion AG, Dura Soleniache-Bachy {PT};) Lid,
Nishirmatsu Construction Ceo Ltd, Esorfranki Lid, VNA Plings CC, Rodio
Geotechnics (Ply] Lid, Diabor Ltd, Gauteng Piling (Pty) Lfd,
Fairbrother Geotechnical CC, Geomechanics CC, \r*\{ilson Bayly
Holmes-Ovecon: Ud and 6’rher construction firms, “including -joint

veniures,




3. The invitafion fo Firms in the Construction Indusiry to Engage in Sefilement of

Confraventions of the Act

3.1.  The Commission's invesﬁgaﬁdn of the Compiqinfs, as well as several
othérs éf the Commission's investigations in the coﬁs?rucﬁon indusiry,
ted the Commission to believe that ’rheré WIS widespfead'collusion En‘-
contravention of sec‘rioh 401){b}il of the Act in the construction

industry.

32, Sechion 4(11{b} provides-_.

.“4. Restictive horizonial practices prohibited

{1} An agreement between, or concerted pracftice by, firms, org
- declsion by an association of firms, is prohibited if it is between
parties in a horizontal relationship and if -

fa} It has the effect of substanfiolly preventing, or lessening, .
-competifion in a markef. unless a party fo fthe
agreemeni, concerted practice, or decision can prove
that any fechnological, efficiency or ofher pro-
competitive gain resulting from it outweighs that effect;
or

{b) If involves any of the following resfrictive horzontal
practices:

fil directly or indirectly fixing o purchase or selfing
~ price or any other frading condifion;

fii} dividing markets by - allocafing  customers,
suppliers, territories, or specific fypes of goods or

Services, or

{iii; collusive tendering.”




3.3. The collusive conduct engaged in, in the context of the Invitation,
| _was"coﬂusiye fendering or “bid-rigging”. Collusive ‘re_md_ering involves
particular C{é)ﬂducf by .ﬁrms wherebyfs Ué gompeﬂ‘rors they coliude
ovér a fender resulling in the tender process being distorfed, The bid
prices and fhe bid submissions by these competitors as well as the
outcome of the fender process is not the result of compedtition on ifs
merits. "Cover pricing” in This context occurs when conspiring firms

agree that one or more of them will submit a bid that is not infended -
to-win the confract.” The ‘agreement is Téached’In such o way that
among the colluding firms, one ﬁf_m wishes to win the tender and the
others dg{ee to submit non-competiiive bids with prices that wouid
be higher than the bid of ’rhe. desighated winner, or fhé price will be
100 high to be accepied, or the bid confdins special terms that are
known o be undccepiable to the client. Collusive ’rendén’ng
therefore applies to agreements .or‘conl_cer%ed' practices which have
qsl’rhe_i_r objéc,j or effect jh__e prevenﬁon,_!es_sening, resfriciion and
" distorfion of compefition in South Afriéo. The -speciﬁc collusive
conduc’r in respect of Hochtief is that described in paras herein

below, i.e. a loser's fee arrangement,

34 in terms of section 2 of the Act, two of the k'ey objects of the Act are

to promote the efficiency, adaptability and development of the
B 4 sconomy, dand to provide consumers with competifive prices and

product choiées, Secfion 217 of the Constifution, 1996 cdlls for o




procurement or tender system which is falr, equitable, transparent,

compelitive and cost-effective,

3.5, It addition, the Commissién is required In terms of section 21{1} of the
Act, infer alfia, fo implement meczsures. fo increase morkef-
fransparency, to invesﬁgd‘re and evaluaie alieged confraventions of
Chapter 2 of ’r_ﬁe- Act, and to negoticte and conclude consent
agreements .in terms of section 49D for confirmation as an order of

the Competiticn Tribunal in ferms of section 58(1){b} of the Act.

3.4, Therefore, in the inferest of fransparency, 'c;:-fﬁciency, developing the
performance of the construction indusiry, incentfivising competitive
béhaviour, disrupting cartels in the construction industry and a cost-
effective, comprehensive and speedy resciufion of the investigations

~ referred to above, the Commission decided 1o fast track these
investigations and their resolufion by inviting firms that were involved
in collusive fendering in the consfruction industry, fo apply to engage

in setflement on the terms set out in the Invitation.

3.7 On 1 February 2011 the Commission issued o media release about
the Invitation and published same on s website. In the Invitation,

heréfo aftached ond mdrked as Annexure A", the Commission

offered fims the - opportunity 1o setfle-dlleged contraventions of the

Act, i they woufd P




3.8.

39.

3.10.

3.7.1.. Submif an applicalion in terms of PART 2 of the Invilation;

3.7.2. agfee o pay an odministrative penaity or penalties
determined by the Commission as envisaged in paragraph

10.2 read with poragraphs 19-28 of the invitatior: and

3.7.3. comply with the requirements of the Settlement as set outin

PART 1 and PART 3 of the Invitation.

This agreement contains the details of the non-prescrioed prohibited
practices and the calculation of the penally is based on the non-

prescribed prohibited practices.

Applying firms were required fo infer dlia provide ’rh_e Commission with
wuthful ond timely disclosure of information and documents reiating
to the prohibited pracfices and to provide full and expeditious co-

operation to the Commission concerning the prohibited practices.

An applying firm could reguest the Commission to consider ifs
application in ferms of the Invitation as an applicaiion for a marker or
as an application for immunity under the CLP. Firms could also apply

for a marker or for immunity under the CLP before maoking an

applicationintarms of the invitation.




3.11.  The deadliine to apply fof o Sefflament in ferms of the Invitation was

12h00 on Friday 15 April 201 |
4. Applications by Hochﬂef

4.1, Hochtief applied on 15 April 2011 for Setilement in terms of the

Invitation.

42, Hochfief applied 'onddiscfbsed three (3) prohibited practices, one of
_whiéh is a_prescribed prdhibi’red practice. Of the two (2] non-
prascrived prohibi’red praé:‘ices, one (1} prohibited  practice
concems gn on-going case which ihe Comm.ission had already
investigated and dec[déd to refer to the Tribunal.! This prohibited

practice is therefore neot included in this Consent Agreement.

4.3, Hochfief s therefore liable to selfle one {1} prohibited practice

pursuant o the invitation.
4.4, Hochtief wos not implicated in any projects that it did not disclose.

4.5, The one {1} confravention by Hochtief of section 4{1}{lx}{if} of the Act

thc%ﬁ is the subjeét of this Consent Agreement is set out below,

! The matter was investigated under Commission case number 2009May4447 and it is known as the
Undersea Tunne! Project referral.




DISCLOSED PROJECT -
Berg River Dam (Tender No: TCTABD20)

Hochiief whilst in joint veniure with Concer {Hochtief-Concor Jaint Venture]

reached ogreement with Grinaker TA, Group Fve, WBHO, and Western

Cape Empowarment Joint Venture {The BRP Joint Ventiure), as well as the

Basil Read, Ceccon, Olderbrecht Joint Venture, on or about 2004, in that they

agreed on a losers' fee in respect of this project. In terms of the agreement,
Hochitef-Concor Joint Venture conc%u_déd a loser's fee arrangement with the
BRP Joint Venture, and fhe Basil Read. Ceccon, Olderbrecht JoEnT'Van‘rura, in
terms of which it was ogreed Tﬁa‘r if BRP JV were to win the fender. a losers’
fee wouid ‘be payable fo the unsuccessful fenderers. This k& colleive
fendering in confravention of section 4(1){b](i) of the Act. This project was
for the construction of a dam af the Berg River for Trans Chaledon Channel

Authority. The project was completed on 19 September 2009,

Admission

Hochtiet admits that it entered info the agresment deifoiled i paragraph 5

- with its compeftitors in confravention of section 4{1}{b}{ii] of the Act.




7. Co-operafion

in so far as the Commission is aware, and in complionce with the

requirements as set out in the Invitation, Hochtief:

7‘S has provided the Commission with fruthful and fimely disclosure,
inciuding Infarmation and documents in its possession or under its

conirol, relating fo the prohibited practices;

7.2, hais provid_ed- full and- expeditious co-operation- to the Commission

concerning the prehibited practices,

7.3, has provided @ wriitten undertaking that It has immedicately ceased 1o
engage in, and will not in the future engage in, any form of

prohibited practice;

74, hos confimed that it has not destroyed, falsified or concealed
information, evidence and documens felafing tc the prohibited

practices;

7.5,  has confirmed fhat it has not misrepresented or made a wilful or

regligent-misrepresentation—conceming—the—matleria Hacts of-any——————————————

prohibited practice or otherwise acted dishonestly.
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8.

Agreement Concerning Future Conduct

8.1 in compliance with the requirements as sel out in the Invitation,

Hochfief agrees and underfakes to provide the Commission with full
and exﬁzediﬁous co-operation ‘;from ?hé— fime thot this Consent
Agreenﬁenf is concluged until the subsequent proceedings in the
‘Competition Tribﬁnc:l or the Compeiition Appeal Courf are

cc)mpléfed. This includes, but is not limited fo:

8.1.1. to the exteni that it is in existence and has not yet been
provided, providging (further) eviderice. written or otherwise,
which 1§ in its possession or under ifs confrol, concerning the

conifraventions contcined in this Consent Agreement;

8.1.2. availing ils employess and former employees (insofar as i is
within Its power) to testify as withesses for the Commission in
any cases 'regdrdin’g the confraventions contained in this

Consent Agreement, .

8.2 Hochfief has developed and impleraented and shait confinue to

morifor o competition low compliance programme incorporating

corporate _govermnance —designed o _emsure thatiis—employees;

management, directors and agenfs de net engage in future

contravenfions of the  Act. in parficuiar, such  compliance

14




programme  wil include mechanisms for the monitoring and

detection of any contravention of the Act.

8.3. Hochtief shall submit a copy of such compliance programme fo the
Comenission within 60 days of the date of confirmation of the Consent

Agreement as an order by the Competifion Tribunal.

8.4. Hochtief shalt circulate o statement sumimarising the contents of this.
Consent Agreement o all management ond operational staff
employed at Hochtief within 6D_dc:ays from the date of confirmation of

this Consent Agreernent by the Tribunal.

8.5. According o the wrif’ren‘ undertaking it hos provided in compliance
with the requiremenis os sat out in the Inviiation, Hochtief will nol in
the future engoge in any form of brohib‘i’red conduct and will not
ehgage in collusive tendering which wil distorf the ocutcome of
tender processes but underiokes henceforth fo engage in

competifive bidding.

2.  Adminisirafive Penally

9.1. Having regard to the provisions of sections SS{EJ(G]{H?) as reqad with

sections 59 (1Ha) 59(2)-and 5%(3) of the-Act ond-os envisagedin—
paragraph 10.2 read with paragraphs 19-28 of the Invitation, Bochifief

accepts that it is fiable to pay an administrative penalty {“penalty”).

15




9.2, According to the Invitation, the level of the penalty is to be set on the
basis of @ percentoge of the annual fumover of Hochtief "tn the
relevant sub-sector in the Republic and ifs exports from the Repubiic

for the financial year preceding the dafe of the Invifation.

9.3. The ioici number of meetings and projects which Hochtlef has been
found fo have confravened the Act, foll under the Civil Engineering

CiDB sub—se.(_’;x_‘_o_f.___ _
2.4, Accordingly, Hochtief is liable for and has agreed to pay an
: f;:idminis’rrc:ﬁ‘s;fe"'}:}e‘i.”riézi’r\';r in the sum’ of R]'Sl‘s’ﬂ? [One Milion Three
Hundred and Fiﬁeeﬁ Thousand Seven Hundred and Ninefeen Rand}

which penaity is calculated in accordance with the Invitation.

0. Terms of payment
10.1. Hochiief shall pay the amount set out above [in paragroph ¢.4 fo
the Commission within thirty (30} days from the dote of confirmation

of this consent agreement by the Tribunal.

102, This payment- shall be made into fhe Commission's bank acceunt,

£ [ TP STCN NPV -y | e 1Y
LA LN R R e L LWL

Bank name: Absa Bank




Branch nome: Preforia

Account holder: ~ Competition Cormmission Feas Account
Account number: 4050778576.
 Account type: Curent Account -

Branch Code: 323 345

10.3. The pendity will be paid over by the Commission fc the National

Revenue Fund in accordance with section 52{4) of the Act.

11, ¥ull and Fingl Setflement
This agreement is enfered into in full and finat settlement of the specific
conduct described in paragraph 5 of this consent agreement and, upon
confirmation as an order by the Tribunal, concludes all proceedings betwaen

the Coemmission and Hochtief it respect of this conduct only:

Du%e_d and signed ot Ve s /gwrv’ on the / 4 day of _ //?:i "7/ 2013,

Lo REAE &\ I Cho, SRS FTEATGEN

[FILL IN NAME AND POSITION OF PERSON THAT IS SIGNING]

7 -




Dated and signed ot p m on. the g[dqy of (%V'"L 2013,

For the Commssion

L

TN
Shon Romburuth

- Commissioner
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