COMPETITION TRIBUNAL
REPUBLIC OF S_OUTH AFRl.CA

Case No: 016964

In the matter hetween:

The Competition Commission . . Applicant
~and

G Liviero & Son Building (Pty) Ltd o . - Respondent
Panel: N Manoim (Presiding Member), Y Carrim

' (Tribunal Member) and T Madima (Tribunal

Member) -
Heard on: ' - 17 July 2013
Decided on: ~ 22July 2013
Order

The Tribunal hereby confirms the order as agreed to and proposed by the
Competition Commission and the respondent, annexed hereto marked “A”.
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Pragiding Member
N Manoim '

. _Concurring: Y Carrim and T Madima




. __ Application for confirmation of a consent agreement

HA!/

M THE COMPETITION TRIBUNAL OF SOUTH AFRICA
HELD iM PRETORIA

CT Case No.

CC Case No. 2008Feb42 7R/20095epdb44

SEHEA wfrice

in the matter between: ' | Tihal: . - Fag,

ribunal

THE COMPETITION COMMISSION | | - | . Applicani
and
G LIVIERC &"S@N'BUILDIN&'{?EY}"'EEM!TE’G e | Respondent

CONSENT AGREEMENT IN TERMS OF SECTION 48D READ WITH SECTION

58(1){a)(iii) AS READ WITH SECTION 58(1){b) OF THE COMPETITION ACT, 1898 (ACT

" NO. 89 OF 1908), AS AMENDED, BETWEEN THE COMPETITION COMMISSION AND G
LIVIERO & SON BUILDING (PTY) LIMITED (“G LIVIERO"), N REGARD TO
CONTRAVENTIONS OF SECTION 4{1){b)(iil) OF THE COMPETITION ACT, 1998

. PREAMEBLE

WHEREAS the Competition Commission is empowered fo, infer afia, investigate alleged
contraventions of the Competition Act, 1998;

WHEREAS the Competition Commission i3 empowered to, infer afia, conclude consent
agreemenis in terms of section 480 of the Comipetition Act, 1998

WHEREAS the Competition Commission has invited firms in the construction industry fo
engage in settlement of contraventions of the Competition Act, 1998; '




WHEREAS G Liviero & Son Building has accepted this invitation and has agreed to settie in
accordance with the terms of the Invitation;

NOW THEREFORE the Competition Commission and G Liviero & Son Building hereby
agree that application be made to the Competition Tribunal for the confirmation of this
consent agreement as an order of the Competition Tribunal in terms of section 49D as read
with sections 58(1)a)(iii) and 58(1)(b) of the Ccmpeﬁtion. Act, 1998.

- 1. Definitions
Far the purposes of this consent agreement the following definitions shall appiy:
1.1. “Act” means the Competition Act, 1998 (Act No. 89 of 1998), as amended;

1.2. "CHDB” means the Construction industry Development Board;

1.3. "CIDBE Regulations” refers to the Construction Industry Development Regulations,
2004 {as amended) (Govermnment Motice No. 692 of 9 June 2004, pubtlshed in
_chemment Gazette No. 26427 of 9 June 2004);
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“CLP" means the Commission’s Corperate Lenishcy Palicy (Government Notice No.
628 of 23 May 2008, published in Govemnmient Gazette No. 31064 of 23 May 2008},

1.5. “Commission” means the Competition Ccmmi_séion of South Africa, a statutory
body established in terms of section 19 of the Act, with its principal place of business
at 1% Floor, Mulayo Building (Biock C) the dfi Campus, 77 Memtjles Styeat,
Sunnyside, Pretoria, Gauteng;

1.6. *Commissioner” means the Commissioner of the Competition Commission,
_ appointed in tem%s of section 22 of the Act.

1.7. *Complaints” means the complaints inifiated by the Commissioner of the

Competition Commission in terms of section 498 of the Act under case numbers
2009Feb4279 and 20098ep4641;




1.8. “Consent Agreement” means this agreement duly signed and concluded betwesn
' the Corhmission and G Liviero & Son Building (“G Liviero");

1.8. “Cover Price” means generally, a price that is provided by a firm that wishes o win
& tender to a firm that does not wish te do so, in order that the fimm that does not
_wish {o win the tender_;'ﬁay submit & higher price; or alternatively a price thét is
provided by a firm that does not wish to win a tender to a fim that does wish to win
that tender in order that the firm that wishes.' o win the tender may submit a lower
price;

1.10."G Liviere” G Liviero & Son Building (Pty} Ltd, a company incorporated under the
laws of the Republic of South Africa with its 'principaé place of business at cnr
Dytehley & Marcius Roads, Barbeque Downs, Kyalami, and Johannesburg.

T Invitation” means the Invitation to Firms in the Constiuction Industry to Engage in
Settlement of Contraventions of the Compatition Act, as published on the website of
the Commission on 1 February 2011; '

. ‘1,.',12."Non-prescribed prohibited practices” rafers to’ prohibited restrictive horizontat
practices relating to the construction industry that are contemplated in section
4(1)b) of the Act and that are on-going or had nof ceased three years before the
complaints were initiated, as contemplated in section 67 of the Act;

1.13."Parties” means the Commission and G Liviere:

1.14."Prescribed prohibited practices™ refers to prohibited resirictive horizontal
practices relating fo the construction industry that are contemplated in- section
4(1)(b) of the Act and that ceased after 30 November 1888, but more than three
years before the complaints were inétiatad;_y _

11 5""ﬂespendentimeaﬁsﬁ'{:iviemﬁﬁm Building;

1.16."Settlement” refers 1o settlement in ferms of the invitation to firms in the construction
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industry fo engage in sefflement of contraventions of the Act and the procedures
- detailed therein;

11, “Sub-sectors of the construction industry

1.2. “Tribunal” means the Competition Tribunal of South Alfrica, a statutory body
established in terms of section 26 of the Act, with its principal place of businass gt
3" Floor, Mulayo bultding (Block C), the dtj Campus, 77 Meintjies Street, Sunnyside,
Pretoria, Gauteng; and - - e

2.2 in addition, an 01 September 2000, iollowing the recaint of applications for irmmunity

I
i

projects, by the firms listed below. The complaint concermned alleged confraventions
of section 4(1 Xb} of the Act as regards price fixing, market alfocation and collusive
tehderﬁng. The investigation was initiated against the following firms: Grinaker{ TA,
Aveng (Africa) 1td, Stefanutfi Stocks Holdings Ltd, Group Five Lig, Murray &
Roberts, Concor Lid, G. Liviero & Son Building (Pty) Ltd, Giuricich Coastal Projects

{Pty) Ltd, Hochti,ef,,(lonstrueﬁen”A:G, Dura hnietanehe-Bachyﬂ(Pty)*lﬁfﬁi@himatsu
Construction Co Lid, Esorfranki Lid, VNA Pilings CC, Rodio Geotechnics {Pty) Lid,
Diabor Ltd, Gauteng Piling {Piy} Ltd, Fairbrother Geotechnical CC, Geomeachanics

CC, Wilson Bayly Holmes-Ovean Lid and other construction firms, including joint
4




ventures.

The Invitation fo Firms In the- Construct:on !ndustry to Engage In Settlement of

Contraventions of the Act

3.1

The Commessaon S mVestagatxon of the complaints, as welil as several other of the
Commission’ s investigations in the construction mdustry, led the Commission to

believe that there was widespread collusion in contraventlan of section A(1)(b) i)

of the Act in the c:onstructzon industry.

3.2 Section 4(1)(b) provides-

“4. Restrictive horizontal practices prohibifed

{1} An agreement between, or conc'erted practice by, firms. or a decision by .

an_association of ﬂrms is prohrb,-ted xf :t .rs between parties in a horizontal

" rélationshin and if—

(a) & has the effect. of substant;a!!y preveniing, or lessening,
competmon in a market, unfess a party to the agreement, concerted
practice, or decision can prove. thaf any technological, efficiency or
other pro-competitive gain resulting from_it outweighs that effect: or
fbi i involves any of the following restrictive horizontal practices:

{i) direcﬂy or indirectly fixing a purchase or selling price or any

- other trading condition;
(i} dividing markets b y allocating customers, suppliers,
terrifories, or specific types of goods or services: or

(i} pollusive fendering.”

3.3 The collusive conduct engaggd in, in ihe context of the Inwtatfon and this

Consent Agreemenf was collusive tendering or "bsd-nggmg Collysive tendenng
involves - particular conduct by firms whereby as competitors they coliude
regarding a tender resulting in the tender process being distorted. The bid prices
and the bid submissions by these competitors as well ag the outcome of the

tender process is not the result of ‘Sompetition on the merits. —"Cover pricing” in

this context occurs when conspiring firms agree that one or more of tham will
submit a big that is not intended fo win the contract. The agreement is reached in

such a way that among the cofluding firms, one firm wishes to win the tender and
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3.4

3.5

3.6

3.7

the others agres to submit non-competitive b;cfs with prices that would he higher
than the bici of the des:gnated winnar, or the price will be too high fo be
accepted, or the bid contains special terms that are known to be unacceptable fo
the client. Collusive tendering therefore applies to agreements or concerted
practices which have as their object or effect the prevention, lessening,

restriction and d:stortion Of compeﬂtfcn i South Afnca

Interms of sectlon 2 of the Act, two of the key obijects of the Act are to promote
the efficiency, adaptability and development of the economy, and to provide
consumers with competitive prices and product choices. Section 217 of the
Conslitution, 1996 salls for a procurement or tender system which is fair,

‘equitable, transparent, competitive and cost-effective,

In addition, the Ccmmnss:on is requ:red i terms of sacfion 21 {1} of the Act, inter

affa, to 1mp£ement measures to increase market transparency; to investigate and

.. evaluate alleged contraventions of Chapter 2 of the Act; and to negotlate ‘and

conclude consent agreements in terms of section 49D for confirmation as an
order of the Competition Tribunal in terms of section 58{_1}(b) of the Act.

Therefore, m the interest of transparency, efﬁc:ency, disrupting cartels and
incentivising competitive " behavicur in the construc:ﬂon mdustry and a cost-
effective, comprahenswe and speedy resolution of the investigations referred to
above, the Commlssmn decided to fast track these investigations and their
resoclution by inviting firms that were invoived in collusive tendering in the form of
bid-rigging of projects in the canstruction industry, to apply to. engage in
seftlement on the terms set out in the Invitation.

Gn 1 February 2011 the Commission issued a media release about the Invitation'
and publiched same on tts ‘website. In the [n\fitaiiori hereto aftached and
marked as Annexure A, the Commission offered ﬁrms iheeppartun'ity o setlle
alleged contraventions of the Act, if they wouid:

3.7.1  submit an application in terms of PART 2 of the Invitation-

3.7.2 agree to pay an administrative penafty or penalties determined by the
Commission as envisaged in paragraph 10.2 read with paragraphs 19-28
6




of the Invitation; and

3.7.3  comply with the requirements of the Settlement as set out in PART 1 and
PART 3 of the Invntatson '

3.8 This agreement sefs out the detalls of the mn-prescnbed prohibited practices
_-only, which the respondent is liable fo settle regard bemg had to the provisions of
section 67(2) of the Act and the penatty is calculated taking Into account only the

said non-prescribed prohibited practices. '

3.9  Applying firms were required o infer alia provide the Commission with fruthful
and timely disclosure of information and documents relating to the prohibited
practsces and to provide full and expedltzous GU-Operation to the Commission
cancerning the prohibited practices. -

~3.10 - An applying firm could request the Commission to consider its application in
terms of the Invitation as an application for & marker or as an application for
immunity under the CLP. Firms cold also g@pply for a marker or for immanity
under the CLP before making an appficatioﬁ in terms of the Invitation.

311 The deadling to apply for a Setfiement in terms of the Invitation was 12h00 dn
Friday 15 April 2011.

4, Applications by G Liviero

4.1. G Liviero applied for leniency and Setflement in terms of the Invitation. G Liviero
operates mulii-disciplinary construction and engineering firm focused on selected
infrastructure, energy and mining opportunities.

4.2. G Liviero applied on 14 April 2011 and disclosed seven (7} prohibited practices.
Subsequent to that on 15 December 2011, in terms of clause 43 of the Invitation, G
Liviero provided further information to the Commission which included three {3} new

additional prohibited practices

4.3. Overall, G Liviero disclosed ten {10) {i.e. 7 pius 3) prohibited practices. Six (8) of
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these are prescribed prohibited practices and four {4} are non—pfescribed profibited
practices,

4.4. Out of the four {4} non-prescribed practices, G Liviero is first to apply in respect of
three (3) non-prescribed prohibitedpractices for Conditional imimnunity in terms of the
CLP.

g e e

4.5. In respect of the one (1).fie. 4 less 3} non-prescribed prohibited practice where G
Livisro is not first to apply, such non-prescribad practice is in the Ganeral Ruilding
subsecior. '

4.6. Furthermore, G Liviero is implicated in two (2) projects which it did not disclose. Out
of these 2 projects, 1 is a prescribed practice and 1 project is a non-prescribed
practice. G Liviero has agreed to seftle these,

'4.?' The twe (2} {i.e. 1 plus 1 ) prohibited practices or coniraventions by G Livierg of
section 4¢1){b)(iit} of the Act which are the subjact of this Consent Agreement_'are set
out below. o

5. Disclosed Project
Tamboti at Simbithi Estates {Tender no. DE8O)

G Liviero reached an agreement.with WBHO, Group Five, Norvo Construction (Pty)
Led {"Norve™) and Concor on or about May 2004 in respect of the Tambof] project at
Simbithi Estates. G Liviero agreed with these firms to add on a loser's fee fo their
respective bid prices, so that the winning bidder would pay the fee to the fbsing

 bidders. This conduct is coliusive tendering in contravention of section 41 )(b)ii) of
the Act.

The project was for the construction of 66 units of luxury residential apartmenis af

Tamboti, Lot 8, Simbithi Eco:Esiatasr,,Ba[itliorr—.——ih&—eiientﬂfermthe"pro}er:i was Big

Cedar Trading 138 (Ply) Lid. The tender was awarded to G Liviero and completed in
November 2006. The last payment of the loser's fee was in November 20086.




6. Non-Disciosed Project
Nicol Apartments (Tender no. B.J1139)

G Liviero reached an agreement with Viaming (Pty) Ltd ("Vlaming®), on or about
November 20086 in respect of the Nicol Apartments project, in that Viaming agreed {o
give G Liviero a cover price to enable Viaming to win the tender. Further, G Liviero.
requested payments of R100 000.00 from Viaming to cover their costs of tendering
for this project. This conduct is collusive tendering in confravention of saction
4{1)(b)(iii) of the Act,

The project was for the construction of a high-rise buiiding comprising of 80
residential apartments. The client for this project was Precoated Metals. The tender
was awarded to Viaming and the project was completed on 3 October 2008,

7. Admission
G Liviero admits that it entered into_the agreements detailed in paragraphs 5 and 6

“ahove with its competitors in contravention of section A{1) (b)) of the Act.

§. Co-operation

In so far as the Commission is aware, and in compliance with the requirements as set

out in the Invitation, G Liviero:

8.1. has provided the Commission with truthiul and fimely disclosure, including
information and documents in its possession or under its control, relating to the
prohibited practices;

8.2. has providad full and expeditious Go-operation to the Commission concerning the
prohibited practices;

83-has provided awritten undertaking that it has inmediately cegsed to engage in, and
will not in the future engage in, any form of prohibited practice; N




8.4. has confirmed that it has not destroyed, falsified or concealed information, evidence

and documents refating to the prohibited practices;

8.5. has confirmed that it has not misrepresented or made a wilful ot negligent

misrepresentation cuncerhingthe material facts of any prohibited practice or
othenwise acted dishonestly.

9. Agreement Concemibg Future Conduct

9.1.

2.1.1. to the exient that it is it existence and has not.yet been provided, prbviding B

In compliance with the requirements as set out in the lrvitation, G Liviero agrees
and undertakes o provide the Ccmmisaioﬁ with full and expeditious co-operation
from the time that this Consent Agreement is céﬁcluded untit the subsequent
proceedings in the Gonﬁpeti’ticn Tribunal or the Competition Appeal Court are
completed. This includes, but is not limited to: '

{further} evidence, written or otherwise, which is in its possession or under its
control, concerning the contraventions contained in this Consent Agreement:

8.1.2. availing Efs employees and former employees to testify as witnesses for the

9.2

- 9.3,

Commission in any cases regarding the contraventions contained irn this

Consent Agresment.

.G Liviero shafl . develop, Implement and monifor a competition law compliance

programme Incorporating corporate govemance designed to ensure that its

employees, management, direciors and agents do not engage in future

contraventions of the Act. In particufar, such compliance programmes will include
mechanisms for the monitoring and detection of any contravention of the Act,

G Liviero shall submit a copy of such compliance programme 1o the Commission
within 60 days of the dats of confirmation of the Consent Agreement as an order by

R i T

e Compefition tTrbunal
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9.4. G Liviero shall circulate a statement summarising the contents of this Consent
Agreement to all managemant and cperahonai staff employed at G Liviero within 60 .
days from the date of confirmation of this Consent Agreement by the Tribunal.

9.5. G Liviero will not in the future éngage in any form of prohibited conduct and will not
engage in collusive tendering which will distort the outcome of tender processes but _
undertakes henceforth to engage in competitive bidding.

19. Administrative Penalty

10.1. Havmg regard ‘m the provisions of sect:ons 58(1)(a)(ii) as read with sections .
59(1){33 59(2) and 59(3) of the Act, and as envisaged in paragraph 10.2 read with
paragraphs 19-28 of the Invitation, G Liviero accepts that it is liable to pay an

administrative penaﬂy ( penaity”)

10.2. According 1o the Invitation, the leve! of the penslty is fo be set on the basis of g

' percentagé 61‘ the annual turnover of G Liviero in the relevant- subsector in the
Republic and its exports from the Republic for the financial year preceding the date-
of the Invitation.

10.3. The projects in respect of which G Liviero has been found to have contravened the
- Act, falt under the General Building subsector.

10.4. Accordingly, G Liviero is liable for and has agreed to pay an administrative penalty
inthe sum of R 2 011 078 {Two Million Eleven Thousand znd Seventy Eight Rand)
which penalty is calculated in accordance with the Invitation,

11, Terms of payment

114G Liviero shall pay tha amount set out-above in paragraph 10.4 c the Commission

in three payments which shall be made as follows:
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11.1.1. G Liviero shall make the first payment of R500 000 within 30 days from the
date of éonﬁrmativn of this Consent Agreement as an order of the Tribunal:
- 11.1.2. G Liviero shall make the second payment of R500 000 on or before 31 March
2014; :
11.1.3. G Liviero shall make the third payment of R1 '011 078 on or before 30 June
2014,

11.2. This payment shall be made into the Commission's bank account, details of which
are as follows:

Bank nama: Absa Bank
Branch name: Pretoria
Account holder:  Competition Commission Fees Account

~ Account number 4050778576

Accounttype:  Current Account

Brach Code: 323 345 e e,

11.3. The penalty wili be paid over by the Commission to the National Revenue Fund in
- accordance with saction 59(4) of the Act.

12. Full and Fina! Settfement

This agreement is entered into in full and fingl seftlement of the specific conduct listed
in parag?aphs S.1and 6.1 of this Consent Agreement and, upon confirmation as an
order by the Tribunal, concludes all progeedings between the Cammtssmn and G
Liviero in respect of this conduct only.

Dated and signed at KyRLAMI on the 13 day of MAy 2013,

For G Liviero
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NEW dese | tiesswe.
[FILL IN NAME AND POSITION OF PERSON THAT IS SIGNING]

Dated and signed at ﬁyf it on the _3{ 6ay of_ UL 2013,

Shan RLm&umth

Commissioner
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