COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: 42/CR/Jul10

015537

In the matter between:
The Competition Commission | Applicant
and
Air France Cargo-KLM Cargo Respondent
Panel : A Wessels (Pfesiding Member), M Mokuena (Tribunal

' Member) and T Madima (Tribunal Member)
Heard on ; 17 October 2012

Decided on 17 October 2012

Order

The Tribunal hereby confirms the order as agreed to and proposed by the
Competition Commission and the respondent, annexed hereto marked “A”.

Presiding Member
A Wessels

Concurring: M Mokuena and T Madima
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¥ THE COMPETITION TRIBUNAL GF BOUTH AFRICA
HELD AT PRETORIA

I the matter hetween:
The Compéiftion Commissida

and-

CT Case Nor 42/CRIJULAD
G0 Case No. 2008Mar2H5

Applicahi

AR FREANGE CARGOKRIM CARGT

Inre
THE COMPETITIGH COMIMISSION

art

LUETHANSA CARGE
BRITISH AIRWAYS Plg

SOUTH-AFRICAN AIRWAYS CARGE
{PROPRIETANYE LIMITED,

AR FRENEE CARGU-KLM CARGD
ALITALIA CARGO

CARGOLUN INTERNATIONAL 4,
SINGAPORE AIRLINES

MARTINAIR CARGO

Respontant

Lpplicant

First Rasparident

Setond Respondent

THird Resporident

7 Fouritt Respandent
Fiflfr Resparidant
Sii Respondent
Seventh Respondent

Elghith Réspondant

CONSENT ACREEWMENT BETWEEN THE COMPETITION COMMISHION, AR FRANCE AND
KLM 1M REGARD TG THE ALLESEDCONTRAVENTION OF SESTION 4l OF THE
COMPETITION ACT, NO. 85 OF 1056 [AS AMENDED]

The Cormmission, Al France enc KL heroby agrée then dpplication be madé @ the Trbunafing

}! ) AL
= rsrwi
4 / 4 / A

s g i"
Iy / / AN
F S L
1% foo



confirmation of His Seffieryent Agreement ag an oider of the Trbunaf in lovms of seciion

58(1 ){b’} of the Competition Act, on the lerms set dut more fFally below:

*.-

Ciefinifions

For the pupeses of this Setfernent Agresnent the followdng definifions shall apply:

1.

"EFHLAF means Ar FranceKLB, 2 French socléié anomyme- duly fegistered
and tnoorporated under thedaws of France, with s pnncn;tat p{aﬁe of busmess at

1.2,

1.3

1.4,

1.5.

1.7,

1.8

Eaits-Charles e Gatiie Alrfort—Fremblay-on-Fraabs
holding:company of Air France-and KLY

“Kir Erance measns Saciéts Alr France, 4 Freqch seciéfé aponyme duly

fegistersd and incarpofaied under the fawss' of Frange with i pringigal place of
husitiess ot Patis-Cherles De Gaulle Airpord, Trembnay—en.—ﬁrance F?anz:e Afr
Frahcs s gwholly owned suhsadaa-y of AFKLYE

TAI FrAnce- CaFgo’ imans e unbigdrporsted. division within Al Frande,

mspansibie {5 ronaralidns in the interiatiohel ot catgo Sl

~Gammission! means e Compolition Commission of Soully Affics, 2 statuory

body establisfied i termis of Sedlion 18 of the Cofipaiiion AGE with fts prncipal

place of business at fst Flosr, Mulays Building (Block O, the -dlf Campus; 77
WMeintifes Strast, Swinvside, Pratora, Gattsag;,

“Commissiones” teans the Comitissioner of the Cofmission; apiointed In
terme-bf sashion 22 of the. Dolpéiton Ast '

“c:ompe#f‘nr Aot means the Compatifion An{ Mo B of 7098 Tas smendedly

“fsormpdedn?’ means the complalit agsist the Respondents inifzled by, the
Boiniigsionsr o 27 March 2608, in teams of soelion 495'0f the Oompefiion Act
urder -zasis mmber 20068 arz248;

“Ccmpfgmg Farérrad radns the Conprdision’s referrdl of the C‘omptsmf W the
Triburiat on 7 July 2048, tnder case number 42XCRIGAIG,

*Drays” meens calendar days;
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" 5.0,

LA mesns. KL MY, a compaiy duly regisisred and thoorporated 1vder the
laws of the Netheriands, with'its principal placs &of busitess 'at Schipo! Aliport in
Amsterdar KL s 8 wholly owied sibsidiary of its holding compaiy AF-XLAE

“sf 4. Carge” means e unincorporsted division within KL, responsible for s

operafibns Ivtie Tntermationd! alr cargo seclon

“t afthdnse” fiegns Lufthansa Carge AG, 2 edhipehy dulf registered and
ihcerpora'ie‘d under the aws of Germany, with-Es principal plags. of bpsiiess 4t
Frapffurt Airporf, Frankfurt, Germany, Lufthansaris a wholly, cwned-subsidiaty of
Detfsche Lufthansa A : .

1430

1.4

116

147

1.18.

“Partins” mens, collectivaly, the Commission, Al Frince and KEN;

“Periad® Tor the purposes of the Soulh Aflcan. Procesdings only, means the
périci fidin Fabruary 2000 Io November 2008 '

“Piohibited Practices’ mean the pragiides prohibiied by section 4{1){IXI) of the
Eompetiioh Aotk desciped in paragraph 3.4 of te Seftleiment Agresment;

“the, South Afvican Protesdings” means the competition faw. nroteedings H
South Afiics, inftiated vinddr andin teriis of the Competifion At.jn flatin to the
Complaint and:the Complair Referral

“Ssrtlanrant Agrédment’ medns thig sgreeent, duly signed and cobriided
belwetn fhe Parfies; '

“Raspondants’ means, collectively; Bnfish: Atrways pic, South Alrican Airways.
{Proprigtary) Limdted, Afr France Cargo, KLM Cergo, Altalia Gargo, Cargaldy
Inferngiiahal i, Singapdre Aliints; Marlindlr Cafge and Luffanss, being the
Firstia Bighin Respondents a8 cited in the Complainf Reforsl; and

“Fpwnal means the Compeliion Trbunal of Seull Afice; 2 stalufory body
octahblistied in tevhe of sepfion 28 of the Carpetiibh Act, wilh IIs pritdipdl vlace
of bissiriess & 2rd Fioor, Miulaverboilding fBloak CY the dif Campus, 77 Melnfles
Siraet, Sunfysids, Pretors, Gaifeng.

e 7/ A
"‘,?U"} 5 f?.} {/ Z“zf



"2 The Gdriplaint

- 21

2.2

On 27 March 2006, the Commissionerinftiated the Complaint under cass number -
2008KMar22¥5 in respect of alieged prohitited praciives I contravention of

saction 4(1)BKiof the Copipelifion Ast against the Respondanis,

The Complsint was predicated én. alfegations that the Respondents, bamg

attlines involved in, infer zffa, renderig dir parce services into and from South.

Kirlea, erigsged in restictive hotizonidl piacices: by, dirsclly or nditectly fiding

sismaiis of selling prices for carfo services.

23

The: Corplaint was based, Infer-alis, on the following Eorisiderafions.—

2.8, it wad evident g the Comarssion fram intgivisias eonducted anid
infarmalion Gatiered that it was  copiitnon praciice amiohyst aifnes
providisg alr freight or cmEe seivicss, In varidds wWeys, o
sommwicate: and aligh Yietr position on B chafging of andfor
defermination of levéls afvariolis sircharges;

2382, i whs evident 0 the Commission flam. ierdews, condubted ahd
' ifofhation gaihersd that & numbér of mestings and oter farms of
discussion inols plage: whede various surcharges werd disousssd afid

cerfain decisions taken-which wers subseguenify implemented @ the

market.

3. The Commission’s findings upon complefion of its inveetigation

34

Upon. complefion of s in#ésﬁgaﬂm ita tha Complet, the Cominfssion foand
that Alr France Cargo and KUM Cargo had engagsd iy Profiibied Practces as

described below —
Abp France Cargo

341 Alr Fropee Carga, at hegdguarters level, by way of telephorie calls. or
enalis Vith s compefiors, mainly Lufhansm, eligagsd in
discussions, and exchanged and confimed formafion on fhe
movemsrd. of ak cargo fuel swchorges; with the purpode of
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detennined upder ‘helr respeciive sirchisrgé  mefhoddlogios
" Lufthsnga courdinated these discussions: and information-exchanges
oii the movement of air cargo fusfsurcharges. '

212 The dispussions and irfdimation exchenges occurred | hefiwesn

- February 2000 and Ociobar 2005 withy the exceplion of the pailod

betwean December 2001 and A 2002, when Al France Cargo had
uriiatetally droppettits fuel suréhafge. :

e

Qe

313 The disdussions and Edormalion exchanges were infendad t monfior
fuet surchargd increases formulated by the: afr cargo carrlers onder

Hisir respective surcharge methodologias.

KL Carga
315 LA Cargo, & heariGlariers level, by way of telephohé calls or o

mdits with s competitors, madinly Linthansa, engaged i disctissions;
and exchangsd dnd confirmed Bformation on the rmovement' of
infefriational air carge fiel swcherges, mosly, o confir and
camdinate the application of the: fuel surcharges: determinetd undér
their- respeclive swrcharge methodologles, Luithansa coerdinated
fhese disctssiong and formaiion exsharsges oft the” tnovement of
internafiona! afr carge fusl surcharges, The discussidne =nd
information -exchapges occurred bslweers Febmary 2000 and
Novernber 2005,

315 The discussions and informetion exchanges wars miostly & forn of

monitoring fusl swrehaige Fioreases febmiddied By “Ra aF cargo
earisrs under ihdlr respeclive suttharge nigiiodolagies.

The. Commission conciided -thal the comduct desailied. absve cordravened
seglicn Y of the Comppetiffon Act
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£, Admilesion of Liability
For the purposes, of ihese groteedings, AF Frange and K4 admit that they engeged in
the Prohibiiad Fractizes in: boriravenifon of saciion Eigbiisyiiy] of the Cornpeifiion Al a5
set out inthe Commission’s findings hperagraph 3 ahove..

8, Agresinenf conseriing condusiof the Respondant

5.9. Air France and KLM agree that they shall not erigage in the Profibiled Praclices
it contravention of seclon £1){B)E) of the Gompatilion Act:

8.2, Ar France #nd KLM have already iniliated a competition” law: complignes
prograty, With corporaty govérante, designed 1o ensire that theit eniplovees.
and-direclors afe informeg of and eurply with thelr obiligetions unider competifion
law and thi provisions of the Compatiion Act and are monftored in thair
dompliancerwith such obiigations. A copy of IS prograrame shall be subsritted to.
i Cornmriasion wzthm 89. days of the eanfitniafich of this agfeement as 7 order
of the Tribunal,

6.  FutoréConduct | o

B4, Ar Fane Cags and’ KL Cargo heve' alfsedly teased engaghig i the
Frobibited Praclices and Alr France and IKLAF underiake -

811, te refrain from éngaging. in- condiict that. aimodnds to divscily or
indirectly fodng & purchase-oF séffing niice &t iy Faring condition. i
somiravertion-of seetion 401N of the Cﬂmmaﬁfmﬂ Adt and

- 612 o make o réasonalie afféiis o cowoperats with e Comvsélon n .

' its. ongoiig invesligaions of the 4ir eargo sebvines sector and any
subsaquent prosecution of the oiher Respondents I e Lomplaint ;_

Fafaresl. This cocoparaiion fnelutes, withou! Imftation, the provision :

of evideride, dodumentery aid ol perslfing o the conlipvenitions

etilad iy this Selfartient Agrdement and the provision. of wingsses ;
to.fsfify to this conduct in procesdings before the THbuns) adsing
“from the copduct ccntem;éated Iy the Compiaint and- the Complaint

Reforal,
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Adminisirative Penaliy

7.1

T2

in terms of seefiohs S8(1){a)ii)), 59(2) and 53} of the Compefiion Adt, Al
France ard KLM dre liabie io pay sdrministrative peiglfies.

The Padies have egreed that Al France and KIKF should, coffectively, pay an
administrative. penalty in the amount of € 1 816 525 {one milion sight bundred
and sixtean thousand; five fundred and twenfy TWe Evfos) at the ruling. exehatige
rate on the date of signature of this Sefffement Agréement by sach of AF France
anid KERE '

The genally shall b& gaid inlo the Commiisslon’s bark accourt the dolalis-of

74,

7.5

which gire ds follows:

Name: The Compstiiion Commission Fees Accourd
Bank: Absa Bank, Pretoria

Aecount Nuwber: 2050778575

Beaneh Codér 383 545

The adminisirative penalfy wilf g pald by Afr Frante and K’LM witfin gi% months:
af the date of confirmetion of this Sefflement Agresmvent as an ower of the

Tibimal.

The Cormmission will pay thesa suris-Inta Fis Mational Revenue Fused in’:,erms.'.o}‘-
Section 5904] of e Compelifon Ad. '

Eull and Final Seffiement

This Seiifarment Agreemsnt, upen cinfiviialion. es & consent ordar by the Tiifunal, &

entered. into i ulk and final settfément and condufies. all proceadings belween the

Commissian  and: Al Franee Carge d&d KM Carge relsting o asy alieged
sunfraveitions by AF Fahde Cargs and KLEFGaigo of e Compelflicn Asf that are the

subjeci- of e Commiasion’s investigetion under cese number 2008Mar?¥8 und fis

referral fo the Tobunal under case mrumbar 42/CRLRG0,




#ir ‘;«;éan%zafc Baﬁiy
Gefxez_a! Counsei’,. Al France

Dated and sfgned al Amstelveen onihe 27 day of _[} p‘_rj‘f 22
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Wi Ere Swelhein
Chief Financial Officer, KLW
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M Shan m’khzutﬁ
CommissiBnen Colnpatifics Commilssion




