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We have been given no particular brief for this session which is simply entitled '‘Competition Law
Enforcement in South Africa’. I'll treat that as license to let some of the bees out of my bonnet in
what will be a highly selective tour through some of the lessons learnt in the 30 months
experience of the working of the South African Competition Act.

The South African competition authorities are unusually structured. | think that it's correct to say
that it is the place and composition of the Tribunal that accounts for the peculiar structure of
competition law enforcement in South Africa. | say this because the Commission qua
prosecutorial authority and, to a lesser extent, the Competition Appeal Court are institutions with
counterparts in a great many competition regimes. The Tribunal, on the other hand, does not
have readily identifiable analogues in many of the jurisdictions with which | am familiar. The
peculiar character of the Tribunal obviously imparts particular features to the other members of
the family of competition institutions.

The Tribunal is, in effect, the court of first instance in all competition matters. I'll not go into the
persistent battles surrounding the precise ambit of our jurisdiction other than to make the obvious
remark that this is an area that legal drafters in new competition regimes need to think about very
carefully. | suspect though that no amount of care would obviate spending a great deal of one's
first decade or so engaging in jurisdictional squabbles. The lesson | draw is to go for an Act that is
as terse and free of exception and qualification as possible. A proliferation of unnecessary
provisions and exceptions simply constitutes the basis for jurisdictional challenges that inevitably
extend far beyond the intentions of the drafters or the legislature.

| will say though that | think that we have got our institutional structure right, to the extent that we
have

* A specialist set of competition institutions with exclusive jurisdiction over competition matters;
* An administrative tribunal composed of lay members drawn from the range of disciplines
pertinent to competition law;

* A tribunal that is, in general, a court of first instance and not an appeal body - that is to say, in
contrast with many systems, the Commission, the investigative and prosecutorial body, is not
empowered to levy fines or, in the case of mergers above a certain threshold, to prohibit or
impose conditions upon mergers. It is simply able to refer complaints to the Tribunal or to
recommend action on large mergers all of which are decided by the Tribunal;



* Institutions whose independence is strongly enshrined in law and practice. By this | mean, a the
prosecutorial body, the Commission, that is not part of a department of state - it is an autonomous
statutory body with full control over its prosecutorial decisions; a Tribunal, whose members are
experts rather than interest group representatives and who may not be dismissed during their
term of office (except for extremely serious offences) and whose decisions - including those that
balance competition and public interest - are not subject to ministerial override; and an Appeal
Court which is a division of the High Court with all that that implies regarding independence.

We are naturally substantively concerned with the same set of issues that pre-occupy any
competition authority - the prosecution and adjudication of restrictive practices; and the regulation
of mergers.

The prosecution of restrictive practices has proceeded very slowly. There are a number of
reasons for this: this is a complex, fact-driven world and investigation consumes considerable
time and resources; the Commission has been learning-by-doing and this inevitably holds up
investigation particularly when the Commission is confronted by the massive human and financial
resources at the disposal of private parties. Above all though the prosecution of restrictive
practices has been hindered by a proliferation of appeals and reviews against prosecutorial
decisions and practices of the Commission and against decisions of the Tribunal. The majority of
these are unimpeachably legitimate - the procedures of the Act are largely untested as are
important aspects of the Constitution itself and it is inevitable that our early years will be
preoccupied with actions aimed at clarifying the parameters and procedures of a new Act in a
new constitutional dispensation. Moreover, competition law jurisprudence in South Africa is at an
early stage of its development and it is both inevitable and appropriate that it be established at
the highest level available.

However, it is clear that there is a proliferation of actions designed to achieve nothing other than
obstruction and delay, to exhaust the capacities and resources of private complainants and the
Commission. While | have come to accept - albeit with great reluctance - that this is inevitable, |
think that it is imperative that its worst excesses be strongly disincentivised. The prospect of an
adverse costs award does not provide sufficient disincentive and, in any event, is only of limited
application in actions between a private party and a public prosecutorial body. The fines that we
are entitled to levy are potentially significant and the flexibility that the Act gives us in determining
the actual size of a fine may enable us to use it to express dissatisfaction with action that has
unnecessarily prolonged a matter. In terms of the Act the degree to which a respondent has co-
operated with the Commission and Tribunal is a factor to be taken into account when determining
an appropriate penalty The prospect of a prison sentence would, of course, also serve to
concentrate the mind, however, in our particular circumstances, | don't think that 're-criminalising'
our statute would be a good idea. It seems that the real disincentive, as the US legislators have
recognised, is in providing for punitive civil damages in anti-trust cases. Treble damages are, |
understand, a feature unique to anti-trust law. There is good reason for it - put simply the risk of
engaging in anti-competitive conduct has to be raised very high because of the massive returns
from dishonesty. | have little doubt that, in certain instances, decisions to appeal and review are
predicated on a simple balancing of the costs of such an action (legal costs, adverse publicity,
possible fines and damages) against the returns earned from prolonging the conduct in question.
I think that government should ask the legislature to change the terms of that calculus.



When the capacity of the competition authority to pursue anti-competitive practices is massively
constrained, it will inevitably seek to pursue its competition-enhancing mission through other
channels. Merger regulation is the most obvious channel. In the fuss surrounding the aborted
GE/Honeywell transaction, the most convincing explanation that | encountered of the EC's
relatively robust approach to merger regulation centred on the greater ability of the US authorities
to pursue anti-competitive practices. In other words the US can afford to be relatively sanguine in
its evaluation of marginal mergers because it is entitled to feel more confident of successfully
confronting a potential monopolist down the line. While our decisions - and our record of
prohibitions and conditional approvals - remain within very respectable boundaries, | have no
doubt that the importance of merger regulation has loomed larger as obstacles encountered in
adjudicating anti-competitive practices have mounted.

As business and its advisors recognise the importance of merger regulation and its ability to
intervene in major corporate decisions, the quality of representation before us - both from the
Commission as well as the merging parties - has improved significantly. In particular the quality of
economic evidence and simply the care taken in presenting a case to the Tribunal has improved
dramatically. However, a parallel tendency has been to turn what is most appropriately an
enquiry, into a highly adversarial trial. This is regrettable from every perspective - in merger
review a trial is not necessarily a superior method of arriving at the 'truth' precisely because the
analysis and the outcome is ineluctably based on a strong combination of fact and opinion. In
merger cases the enquiry is prospective, the lessening of competition apprehended has not yet
occurred, and so we inevitably have to speculate if it might. In prohibited practice cases, where
the trial model is more appropriate, the enquiry is post facto, the alleged lessening of competition
has supposedly occurred, and so we use the trial model as the vehicle to establish whether that is
the case. It should also be recognised that a highly adversarial approach to merger regulation is
also going to significantly prolong merger enquiry - it leads to a proliferation of often tangential
documentation and to a defensiveness that conduces against the process of arriving at a mutually
acceptable conclusion to what is, after all, a business deal in which the possibility of compromise
is explicitly recognised. Possibly when the merging parties, the clients of the adversaries,
recognise that their own interests are poorly served by this approach to merger review, we will
return to a more appropriate inquisitorial, investigative mode of merger regulation.

Which brings me to my final point. The Act grants the Tribunal ‘inquisitorial powers'. While there is
a strong sense that these are particularly appropriate in anti-trust investigation particularly, though
not exclusively, merger investigation, no-one is entirely certain of the role or parameters of these
unspecified powers. | think that an urgent dialogue between the competition authorities and the
various stakeholders is required. Competition law purports to regulate the economy. It is widely
recognised that this is a complex interface and one that does not always lend itself to a simple
application of standard legal approaches. This can never mean that basic legal principles are
sacrificed. But it does mean re-thinking the way in which anti-trust enquiries are initiated and
conducted. The act provides a possible framework for such a re-think.



